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HOWARD - F I H K ET i F>TF i 17J^ _.I }££l »— appears* _(Att y .Fred Neuman prpgpnt.) _ 

P l e a ds HOT GJlLTY^-_ J3ai{L fixed by Court at S15.QQQ- p .r.~r. t.n hg 
pa sted by 'Pue s._ Qcb-J5-»j 191L @ 1 2. Ilo on. Deft to be F/P. -MacMAHGL 


tt^_aoboara iAtty Pr esen t '). heft p i 


EWAEL ZUBER- Pi i ed_Not ice of appearance of Atty Richard H. Kirsc 


CaJ.l£_9Q02i4__Tel#2.P3 ! J+74-6$5$— 


«r t 1 u m 

* S - 7 i .• i» 


JA2 


7U CR 908 (LIW) f 


rROCUOlNOI 


CLWK'I Fill 


IJtfti Segaljatty. pr esent) Pleads not gu ilty.Motions 

. returnable Jn JO days_._ Bail fixed by__£]ie_ tourt. at_ 

$25 A 0 fl0, P.R ,B.Baillimits exten ded t o continental U. 
Aft.^ordered photographed and fingerprint ed. 

CffLJVcton(atty. present) DeftJi. plead. not guilty^ 
Deft.Clegg(atty_.. presentj Bail fix ed by the court 
Deft t _Azeeroneiatty^ prese nt) a t $1 0.000 . P.R.Bas 
Aft* Scardino(atty. present) to these defts. Bail 
Aft* Levineiatty. presentj limits extended to U.S. 
JDafts_L ordered photographed and fingerprinted. Case 
assigned to Judge MacMaho n fo r all purposes. Motions 
retrun able in 10 da ys. MacMahonjJL_ _ 


JEail fixed by.lb e Courd _a.lL be posted h y imp 3 

„Qct. 1$+ 197i.J§L 12 -Hqq 4. Deft, to be f/ p -MacHAEOHJ._ 


- T .*3 ? . C . C onference, held^Trial set for Dec 2. 1971 - MacMahon..T. _ 


Tncal Pnun^i; Rnherti 0. Mnnnlln, Qnp 
-- Te u f iz. _ 


lnrf Uotice _qj 


• A Prlhann - i23-6G.83rd. Ava^ Kew P.ardpne , rr y Tr-l# _ 

--MICHAEL ULGGG -L JQSBL'H AZZEBQil’.; Piled Defts acknowledgment of 
- ihnir constitutional ri£htg^_ _ _ _ __ 

- [OSEPH AZ'/ .EBONIk--belt, (Atty present. pleads GUILT Y to Count 1. 

. >Tft-a entence r eport ordere d. Bail cont'd . — MacMAHQN r 
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D C 110 H®v Civil Dockft Continuation 


>»nocKi?r»iN#;H 


■ .. 10i!AJ II . M, (Atty |»r* iftit) pl^fi'la (JIJiLTY to Count a 1 and 

I r.—. •“Pton a v> . rt orJurcd. bail oorit'd. —M.teMAIlON, I. 


' -.”.-71,. MjciAKl. wi.EUo 


r.lci uncooured P.R.B. in L!.i_ cum uf $10,000. an know l < . igod oy 
ilii; oiark 


1 -JO-, , | EDWARD ZUmIIR- F L« d belt's P.R.B. -'Uioicured- lor the sum of $1^,000.uO 

dtd 10-17-71*. __ ~Z 

11-11-71* {Filed Gov'ts Bil >i I irti -ulars. 

( 11-12-71* EDWARD ZUBER- Filed Deft 1 a Index of Notice of Motions - 1 thru 9. 


lf-=12-7l j EDWARD ZUBERk. Filed Deft’s Motion for Severance of the Trial. __j 

- 11 - 12-71 I "" "" - Filed Deft’s Motion to Introduce the results of a Polygraph Exami 

-11 -1 2- 7 1 -j "" = Filed Deft’s Motion for Continuance. __ ; f 

- 11=12-71 "" ’ " =- Filed Daft’s Motion to Suppress Evidence*. _ 

—11=12-71* .’" s Filed Deft’s Motion to Disclose El ectronic Surveillance t, sn p D Tui| 

, the Evidence from such Surveillance. 

11-12-71 "" "” ? Filed Deft's Motion to Suppress Evidence ohtained form a raEallid 

Sec Investigation. 

.11-12-71 "" '”1 Filed Deft's Motion for a Bill of Particulars*-__ j 

■ 11-12-71 "" , Filed left's Motion to Strike Surplusage in the Indictment»_andU4 

- ! - Memorandum of Points* 

1 1 - 12=71*-] "" - Filed Deft's Motion to Dismiss Indictment for lank nf S peedy , * 

-! . - Prosecution. _ _ a 


- 11 = 12=71 

11-12-71 


till Ifll 


_11 = 19=7l EDWARD Z'JBER= Filed Pltff's Affdvt in opposition to the eight .pre-trial j g 

- : . - motions b;, deft. __ 

11 - 2 0- 7 1 -SDWtfED ZUfBER Filed MEMO EUDORSaffiNT on- Deft ' 3—Index. of Notice of Motiona_fii2 

_ :-11-12-71 - See Endorsements of this date appear ing of the, back 

- each mution filed herein on behalf of the Deft. Zuber -Fac MAHON J 

ll - '' —71 . EDWAR ' F. ed MEM O ENDORSEMENT on Defts motion for severance of the Trial 

-- - - - dated 11-12-71 - Motion DENTFD - 3Q ORDERED - MacMAHON , J. _3 




11—20-71 EDWARD ZUBER- Eiiud MEMO ENDORSEMENT ON Deft's motion to Introduce the xesulra* 

- — a polygraph examination dated 11-12-71 - Motion d ented - dp ORDEHy 

MaoMAHON, J. _ _ * 

_ ■ _1 

11-20-71 EDWARD ZUBER- Filed MEMO ENDORSEMENT on Deft'n motion for Continuan ce dat ed 11* 
-- Motion DENIED - SO-ORDERED - Mar.MAHON .T . _ _ 


11=20-71 EDWARD ZUBER- Filed MEMO ENDORSEMENT on Deft ' a notion to Surpre ss dated 1 1 —12—j 

Motion DENIED - SO ORDERED - MacMAHQN.J. ______ 

11-20-71 EDWARD ZUBER Filed MEMO ENDORSEMENT on Def t's mo tion for Di sclosure o f Electrf 

Motion DENIED - SO O RDERED - MACMAHON, J ]_"_ 

11-20-71 EDWARD ZUBER? Filed MEMO ENDORSEMENT on Def t's m otion to sunress evidenc e. AffE 

of Deft Zuber, and Memorandum o f points, pot, da ted 11-12-71- 
Motion DENIED-=_SO ORDERED - MacMAUQN^J*__ _ 













Docket Entrjes 


motion for Bill ol' Particulars 
LJO ORDERED - MueMAiiQN, J. 


. motion to strike surplusage in. i 
Motion DIM IE 11 - £0 QHUEKED -MadMAR 


•1 :.' 0 Eli BOIL: i'Mi-MT on Del t 
H-12-/L - Motion DENIED 


iu'. lion t dismiss i >,.i i r. t..nt-n I. 

DO ORDERED —Mao MABnH ,.T_- 


iuppicmo.-taj. Dill of Particular, 


Piled Pltf 


Proposed Examination of Prospective Jurors 


12- L-7U EDWARD ZTIBER- Filed Deft 
___ - Jurors. 

- y i/ Filed tionscript of record cf proceedings, date^ ^ ^ ± 

,j-j; ?*/.[ Filed transcript cf record cf proceedings, datol 


Request for Voir Dire Examination of Potent Ml 


EDRNHY ACTON- Di^ft (atty present) pleads OUTLTV to Coun t s 1 and ? 
Date of Sentence 1-13-75 @ 10 AM 


-MacMAHQN, J 


i Lefts FIMKELSTEIt 
{Trial continued. 

,Trial Continued, 
j Trial Continued, 
jTrial Continued. 

I Trial Continued. 


sordino. 


Gjv't Rests. — Motion for direct verdict of AQDITTAL of Deft. 

LEVINE on ail COUNTS. MOTION GRANT Fin—Mfl.oMA'HfKfl. 

D,27,31.35,36, i8,U2, & 2i6, are DISMISSED on consent of the 

Government-MLcMAHON, J. - _______ _ . 

Trial Continued. ____ 

Trial Continued and Concluded. Jury deliberation starts @ 5 PM* _ 


1 COUNTS 2J 


Jury returns VERDICT at D 
1. Finds Deft FINKELSTEIN 
on all other COUNTS. 


a/k/a HOWARD, GUILTY on Counts 29- A- 14p. NOT 


AUDIO!!- GUILTY on Counts 1 ,U, 11,12,13,11.16,30.32 Sc 37 
on alL other Counts._ 


2. ANTHONY 


3- ALAN SEGAL= CUILTY on all Counts 1 THROUGH -US* 


in. EDWARD ZLLBER-- CUILTY on Count H 29. All other Counts NOT GUILTY 


ALL MOTIONS TO SET-ASIDE VERDICT, DENIED 


IS: _ 

Deft ANTHONY 3CARDIQN- Hail fixed in the amount of $20,000_P_R_B^.and $2,000, 

Cash. To be.-paid by 12-13-7if at 1+ PM. —-— 


(» 
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D. C 110 H**v. Ott H Thicket Continuation 


OATE 


PROCKKDING8 



^ ;BA1L COUBITIOUS (coat'd): 

oEGAL- .Bail ii&ud. in the amount of $50*000, P.R.B. co-signed by Brother* 
Daniel Segal, plus 32,500 Cash or surety deposit plus restricted 
to the District of Miami and Southern District of H.Y. 

[HOWARD FIDEELSTE1U- Continued on present Bail, restricted to Eastern Bis trial 
—<- 1 - Qf Southern District of N.Y., District of Oralanda* 

— -! - Florida and Las Vagos District. 

EDWARD ZUBERf Continued on present BaiJ, bona to be rewritten. Deft restricted. 

to Costa Mesa and to Los Angeles and Southern District of II.Y. 

12=1^7h jDeft. 3CARD1UQ-application for reduction of Bail granted. Bail fixed in the 

— -^amount of 820,QUO. P.R.B., secured by 8UQQD. Cash. To be paid by 12-16-74 

—— - [at 1; PM.- MacMAHOU,J . 

* 1 2 -1 3-34—DEFTo- SCA RDIMO ,. SEOAL , ZUBER and F1NKELSTEI1I to be sentenced, on 1—28—75 _ 

— _ at 10 AM.-MACMAHOU.J 

\ § 

t 12-13-74 EDWARD ZUBERf Filed.Defts unsecured P.R.B. acknowledged by the Clerk* in the 

— - amount of 815*000.00. 


12=13-74 HOWARD FINKELSTEIU= Filed Defta unsecured P.R.B. in the amount of $15,000,00_ _ 

- acknowledged by tlie Clerk. 

12-13=71+ _ iALAU SEGAlt. FiledJleft’a Appearance Bond in the amount jof 850,000*00. secured_ 

—- j by 82,500.00 Cash . Acknowledged by Clerk. Name of surety, Daniel_ 

- -1-- . Segal. Receipt # 14+293. _ 1 _ 

J-2-17-71+ /ANTHONY SCARDINO- Filed Deft'g Appearance Bond, in the amount of $20,000.00 _ 

- — - secured by 81,000.00 Cash* The $1,000,00 to be depos ited _ 

—- -( - — - by 4:00 IM-on 12-16-71+. Bond acknowledged by the Clerk. '_ 


[i : 2 ± ? Fi led lixm Jcripi of 






i/V, f, <6 / L7S. _ 

f ' 7 , //,/ 2 . , Oz'JI 



1-8-75— ; _fi_lel PItills Sentenc+:ig Memorandum. . 

Ixii-ji 2 y ; idea transcript of record of proceedings, dated Kc *-'• *. t, i t ■ y 

[Filed letter dated 1-1-/4 f IJ.O.A. jau. s. Curran = Er.ci jut s a c. py of.the.1 
j ->i the 3500 material turned » v r L. J n. e i. uiutm. luring the tr.ri m the ahov. 

! eaotionc-1 case, whi'.h i +.;L the Court li: ted tli* C u ve rumen t tc submit by January 
'4. 197! . The Government requests t'nt t! :• ! Iter atil attach, d list be included.J 
■n the rr.-urd of thi. i. . A Copy jf thi. lot tor is being scat to s.11 Counsels 

/5 ! ! I led MI«0 ENDOHSi-MEN': Jil THE ADUVn nETTEU DATED I-8-/4. Anpliuatiuu Grunted* _i 
, i'lii:; letter :uid its at aeunent is hereby made port uf iim. record in t-uc above , 
J action and the Link uj the Court is directed to make- t! • .quru crate docket entry. 
and place this letter iri the official file. SO ORDERED--MacMAHOU,J. _ J 
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I’ltOCKFIDINUS 




bJRNEY ACTON- 


1 i led 
comrni 
YEARN 
as a., 
ins t i 
ifcre 



DkUl 

Judina 


Judgment and Probutiun/Commitm_-nt Order The Left, is hereby; 
Lti d to tiie custody of the Atty General for a period of TW0(2), 
on G01UJT3 1 and 2 pursuant to Section }6 r >1 of Title lii.U.S.C.l 
tided, with provisions tliut Left be confined in a Jail type 
tution tor a period of throe ( i) MONTHS, an provided in the 
..lie . action. Execution jI the remainder of the sentence is 



:u O- -iiiea. and Lift, placed on Probation for a period of 21 MOUTHS, 
to commence upon expiration of confinement, auhyect to the standing, 
pr. bati n order of this Court. Deft, to sarrended to the II.S. 
Marshal on February 13, 197b' in the U.S. Liatrict Court of Texas. 

..pi_n v.uiJNTO D*-MISSED on motion ui the Left'a counsel with the 
consent of the Government.-MacMAHQN,J. 


M I CH AEL CLEGG-. Filed Judgment and Probation/Commitnent Order e The Left...is heri 
committed to the custody of the Atty General-far a period of TWO 
Y EA R S ort-cach of COUNTS 1 and 2, to run c nnr.iirr-pn+.Ty wi th ft-frh 
other and with the sentence imposed on April P£ r 1 C > 7>| in t.Vio 
United States District Court for the Southern Districts Taxae.. 

- -s hou l d that, conviction und sentence be upheld nn appeal . 

surrender to the_JJ.S._Marshal, in Dallas,- Texan, nn Wy mai^ jj, 
1975. Open COUNTS DISMISSED on motion of the Up ft's* vHfl 

- - . corpent of the Government. —Mac MAHOU , ,t._*_*_ 


hereby —imi tte.l t.n the -Custody" of the A tt.y Genera l f or m ppn-h 
{of TWO (2) YEARS-, nn COUNT -1,. Execution of sentence is mieparu^ 
.and Deft placed on Probation for TWO (2) YEARS,-subject to thd 
.ccnditicns of the standing order of Probation of this Co urt.— 
Open COUNTS DISMISSED on motion of the Deft*a counsel w ith the 
Iconseni of the Government. - MacMAI10N,J.__ _ __ 


EilDd Deft-'s Motion for Judgmeni_n£ Acquittal and/or motion for 
Neve-Trial; Points-..and Authorities. in Su pport. Thereof ,_ 


EDWARD SURER; 


SGALc piled Affivt of Jo:m H. Doyle, III, regarding sentencing of Deft 


MICHAEL C UMR s Piled Left's Affdvt and Notice of Motion far re d u c t io n of Senten 

MICHAEL CLBGGct Piled MEMO E M B OBSEMrH x on Left's Notice of Motion 

Sentence dated 2-3-75. The vithin nation to M>dify sad 
sentence pursuant to Rule 35, Ped.I.Crim P., sad for s. stay of 
execution of sentence is in all respects ABHIKD-SO QRLEBED—Maol 


ED W ARD ZUBERa Piled Pltff'a Memorandum in opposition to Left's pout trial T>t if>n. 


HVARL Z17HEB? Piled Affdvt of John M« Walker, Asst. U,S, Atty, in opposition to 
daft's post trial notion to set aaida the verdict or fox s new trial. _ 


ANTHONY SCARDUIQs Piled Pl±f 


for. tlic Mckihhon Transcript. _Ll 


BURNEY ACTOuFllod CCEUL 


commitment & fnf:-r?..T re'em D ft d llvered to _» 
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DAT7* 


PROCKEDINOfl 


HOWARD PINKELSTEIN- FiLed Deft'a Unsecured Peraona.1 Reoognl y.an^o BnnH ppn rHng 

appeal in the 3umof $15*Q0Q._ _ 


SCARDINO^ Filed Deft'a Personal Recognizance Bond pending appeal in thaTT 
aum of 320,000. secured hy $1 , non . ___ _ _ _[ 

.LTiiER^ Filed Left' a Notice of Appeal from the Judgment entereiLnxr 
(m/u to Deft) _ 


EDWARD 


REW ARD ZUBSBa Filed KWO MD OmB I W on Deft's notion for Judgment of AoqniTt 
•nd/or notion for a on trial* filad 1-21* 75. Motion DOTED. OpinionLxnad^i* 
jraoord on this data. SO ORDERED IfrHinmi. T. (a/a l*»>-75) _7_ 

.HOWARD fDPMB B a Filad Judgment A Commitment Ordar - Hit Daft la Amid 
:ooaaittad to tha custody of the Atty General for imprisonment for & period of 
TWO (2) T E A RS on aaoh of CODOTS 29 and 1*1»* tha aantanoa to run nnamwiitiy 
with aaoh other* Bail continued pending appeal-MaoHAHOK* J*_ 

. ANTHGJY SCARDIHtti Filed Judgment and Probation/Commitment Ordar — itw D af* < f 
hereby committed to the cue tody of tha Atty General Tor iapriaonaent for a pa 


of WO (2) YEARS on each of COUSTS 1,1*, 11 through, lip, 16* y, 32 and_37*__ihe_ 

■antencee to run concurrently with each other* pursuant to aactian 3 A 5 1 n f TLtlM 
IB, U.S . Code* as amend ed* with proTialona that he be confined in a Jail-type 
Lustijutlan for a period of WQ (2) TEARS* a a pro Tided in the aforesaid ejection. 
Execution of the re m a ind er of tha aantanoa ia suspended* nd i w ft , la pi anal an. 
Probation for a period of WEST! WO MfBTHS, to comence upon expiration of tha 


to tha custody of tha Atty General for isprisonMnt for a period of WO (2) 
TEARS and SIX (6) MOUTHS on COURT 29 — ManMAHTW ,.T. 

Bail con t inu e d pending »rp ** 1 >_ 

It la Ordered that this sealed envelope be nada part of tha reoord' inTlho afe 
case and placed in Vault 602 and there retained until tha further order of t 
Court or tha Court of Appeals. Sfl ORDERED —MacMAH0M*J. __ 

HOWARD FDKELSTKDb* Filad Daft'e Motice of Appeal to tha n.a.C .t., fag titt 2 
Circuit fron tha Judgment entered herein on March 31, 1975. (n/n In Daft A1 


ALAI SEGALa Filed Daft'a Hotica of Appeal to tha D.S.C.A., for tlm 2nd Cl 
fron tha Judgment of conviction entered on the March 31, 1975. (n /n to Daf 
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INTRODUCTION 

The Orarid Jury charf.eu : 

1. At ull relevant tlinen, Pioneer Devi lopMei.t 
Corporation ("Pioneer ) wnn a dormant corporate 'nliell 
without substantial assets. An of JAminry, )•)('■') approx 
imatoly ‘jOO ,000 nharen of Pioneer were outr.t.ipdln ■ ana 
there was no active market In the stock. At no time 
cither prior to or during the activities described herein 
was there filed with the United ."triton .'Ycuritlen and 
Exchange Commission (''SIX') any reniatratlon afitonont 
with respect to any Pioneer stock issued or offered to the 
public. 

2. At all relevant tlmen, the defendant:. I'.HR’il'.Y 
ACTOH ("ACTOW") „nd MICHAEL CI.K00 ("CLMHI") w«re buriln. n:j 

partners. 

3. At all relevant times. JOSEPH AZZMinfii; 

("AZZERONE") was the named principal of Karen 1 Co., 
a New York broker dealer, 

A. At all relevant times, the defendants IIOV.'AIID 
PINKELSTEIN, s/k/a Robort Howard ("HOWARD"), JACK T.K'/INI-: 
("LEVINE"), ALAN SKOAL ("SKOAL ') , and EDUARD SIIR-iH ("ZUUCir) 
were not regularly employed. 
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5.At all relevant tines, RICHARD MCKIBBON '"' J 
("MCKIBBON") was e. loyed at the Riverside Potelj Reno, 


Mevada. 


6. At all relevant t . ies, ANTii'd.7 SCARDIMO 

("SCARDIIIO’’) was employed oy Foley's Department Stores, 
Houston, Texas. 

7. This Introduction is hereby incorporated. -, 
and realleged in each count of this Indictment as if 

set forth fully therein. 

COUNT ONE 

The Grand Jury further charges: 

1 * The _Consj3irac£ 

1. From on or about \ugust 1, 1963 up to and 
including December 31, 1970, in the Southern District of 
New York and elsewhere, the defendants ACTON, AZZEROITE, 

CLEGG, HOWARD, LEVINE, MCKIBBON, SCARDIIIO, SEGAL 
and ZUBER and George Aaron, William Casey, Leonard Close, 
Michael Gardner, Michael Karfunlcel, Sheldon Iamb, Eddie 
Levine, Don Ross, Stuart Schlffnan, and Don Shepherd, 
named herein as co-conspirators but not as defendants, and 
other persons to the Grand Jury known and unknown, unlawfully, 
wilfully and knowingly did combine, conspire, confederate 
and agree among each other to commit offenses against the 
United States as hereinafter set forth. 


11. The Obj ect of the Conspiracy 
2. The object of this conspiracy was to secure con¬ 
trol of many thousands of shares of stock, never registered 
with the S.E.C. , in an inactive "shell'' corporation, namely 
Pioneer, then to establish an artificial market in the stock 
through manipulative devices, including quotes at arbitrarily 
selected prices, touting, giving assurances against loss, and 
directing trades, and then finally to sell, pledge and distribut 
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this unregistered stock at artificially high prices, to JAl0 
purchasers and lenders In order to fraudulently obtain 
many hundreds of thousands of dollars at their expense. 

111 • T ^.7^®an3__by. the^ Conspiracy^ 'ns Carried Out 


J. Among the means by which the defendants and 
their co-conspirators would and did carry out the conspiracy 

were the following: 

(a) In early 1969 , ACTON would obtain control 

of the books and records of Pioneer, a dormant corporate 'shell 
without substantial assets and with approximately 500,000 un¬ 
registered shares originally issued and outstanding. 

(b) The defendant ACTON and co-conspirators 
Aaron and Casey would collect thousands of shares of Pioneer 
from existing shareholders at little or no cost through rep¬ 
resentations to the effect that stock remainirg in the hands 
of the existing shareholders would increase ir. value. 

(c) The defendants ACTON and CLEGG would be¬ 
come the Secretary" and ’President" respectively of Pioneer. 

(d) The defendants ACTON and CLEGG would give 
the defendant SEGAL approximately 111,000 shares of Pioneer 
stock, as to which there was no registration statement on 
file with the SEC, to enable the defendant SECAL to create 
an artificial market in Pioneer and to distribute all or 
part of said stock to the public. 

(e) The defendant SEGAL would transport the 
approximately 111,000 shares of unregistered Fioneer stock 
obtained from ACTON and CLEGG in interstate cc-merce from 
Reno, Nevada to New York, New York to create an artificial 
market in Pioneer stock and to distribute all or part of 
this unregistered stock to the public. 

(f) The defendants ACTON and CLEGG and co-con- 

j spirators Lamb, Shepherd and Ross would arrange to place 

V 
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'assets'' of insubstantial value or unproven worth Into PioneerJAU 
cone of which ' aosets ' would be misrepresented by the defend¬ 
ants SEGAL and LEVINE, among others, to investors Rr.d potential 
investors in Pioneer as having substantial value and proven 
worth. 

(g) The defendants SEGAL, LEVINE, and AZZKRONE 
would manipulate and Inflate the price of Pioneer stock by 
artificial means, including but not limited to the following; 

(i) The defendant AZZEPONE would cause 
Karen Co. to open trading in Pioneer at $5 per share upon 
instructions relayed to him from the defendant SEGAL. 

(11) The defendants SEGAL and LEVINE 
would tout and make false and misleading claims about Pioneer 
to Investors and potential investors to create an artificial 
demand for Pioneer in the market and thereby cause the price 
to rise. 

(iii) The defendant SEG'lL would cause 
people to purchase Pioneer through assurances, express and 
implied, that, if the stock went down in price he would cover 
the losses in order to create further demand for Pioneer in 
the market. 

(iv) The defendant SEGAL would direct 
purchases and sales of Pioneer among brokers so as to support 
the market in Pioneer. 

(h) The defendants SEGAL, ACTON, CLEGG, 

HOWARD, SCARDINO, MCKIDI30H and ZUBER, among others, would sell, 
pledge and otherwise distribute and make use of unregistered 
Pioneer stock at artificially Inflated prices for their own 
benefit and gain in the following transactions, among others: 

(i) The defendant EEOAL would sell off 
through a nomineo account at Karen i Co. in Hew York 11,000 
shares of unregistered Pioneer stock at prices between *5 7/3 
and $8 1/2 per share. 
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( II ) ' ll ' 1 '!'•!> ndrnit dth .. tj . • 1! , 

through account!! at > Irvin I'rothem ii -v v ,,«i ; y, , 

of uiire.M lered 1*1 oncer n stool: at pi . t, 1 / 

and $9 per mare arid sOno aiiarca of ut n 1 •>1 1 i,,|„ . .• 
ntock at prices between l/? nut ■(, L/; per hi,, re. 

(III) The (!' fin Inn!. r CAP: iff • in. J '■ 1 
would soil off a total of I’A non r. ha res of unre hi.it*-i 
Pioneer stock throu h account;: at. Hornhi ower, '/coin, n. 

h IJoyci; In '.icnver, Colorado and would llntrllmt. proceed;, 
of those ales to defendants ACWl. ri.; ;o. >i*iV.'A.:- 1 >. v.r.v ni.,n. 
MCKIDUOU and lUP.IH. 

(lv) The defendant:! ACT:)!! and Cl.’ Id wmil 
sell off 1000 shares of unregistered Pioneer a took at. ti 1 /; 
tier share through an account at OrInien popper and ’Vnar 
In I .03 Anieles, California. 

(v) The defendant .'.CAL would can.;. . |i| 
Jncknon A Scott, hlr; nominee corporat 1 on, to plmipi* *1 
rdiaren of unrcrl stored Pioneer stock an collateral for ,, 1,, 
at the Induatrlal ,..ink and ' rust Oivipinv, i-.vi n-t.t , 'u: .clue • 

(v! ) The defer • . 1,1 fill, Will Id rue. ell 
Jncknon 6 .'loott , hlo nor.tore eorpor.it Ion, to p|.•.!,•,• .• 1 a i 
Sharcn of unregistered Pioneer ator! an rnl lai.1 for .. to n 
at the Guarantee Trust Co. .'altharn, iia:iachu*.*’t.t 1. 

(vll) Yin) defendant . f Ah would n iiv. 
?000 shares of unrcrl store I Pioneer ut.orJ to ’’.ichery • wM lee 
to pledre nr collateral at the Vlrst Israel 1 n.’- *, •irurt 

Company In :1m York City Tor n 110,000 loan of which ','.,0" 
would >*o to the defondant t: :0A!,. 

(vlll) 'i'he defendant V Mini w» 1111 ti mi ■ ) 1 
off 10.000 shares of unregistered Pioneer ••don i,.» co ronip lr 
'llcl-.ucl l.arfunkel at il 1/f per share tin | ,cri ,Jn of v»’,l.:!, 
would be distributed to ACTOd. CM.00 and '< V'|). 

( 1 ».) Th - ilefendnnt.n AC ft, i'liiiAfl) ,1, 


ZUPd'R would trade off of f, in nl.nren of unr Id, 1 )■ 1 . 
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stock for 7 fur coats. 

(i) The defendant ZUBER, representing the de • ‘ 
fendant SEGAL, would use threats of violence to recover 
compensation for the unregistered stock which had been 
sold into the market by the defendants SCARDINO and MCKIBBON 
through iiornblower, Weeks Hemphill & Noyes in Denver,* •• 
Colorado. 

IV. Overt Acts 

4. j.n furtherance of the said conspiracy and to 
effect the objects thereof, the defendants and their co-con¬ 
spirators committed the following overt act 3 in the Southern 
District of .lev/ York and elsewhere: 

(1) In or about October 24, 1969 , the 
defendant SEGAL transported approximately 111 ,000 shares of 
Pioneer stock to Hew York, New York. 

(2) On or about October 28, 19> 9 , the defendant 
AZZERONE signed an application form with the National Quota¬ 
tion Bureau ('Pink Sheets ) to quote Pioneer set $5 bid and 

$6 asked. 

(3) On or about October 31, 19'9. the defendant 
SEGAL caused 20,000 shares of Pioneer stock to be delivered 

to Orvis Brothers s Co., Mew York, New York for sale. 

(4) On or about November 7, 1959, the defendant 
SCARDINO flew to Tucson, Arizona with a stock certificate. 

(5) On or about November 10, 1 - 969 , the defendant 
MCKIBBON flew to Denver, Colorado with a ctock certificate. 

(6) On or about November 10, 1 ^ 69 , the defendants 
SCARDINO and MCKIBBON went to a broker in Denver, Colorado 

to pick up proceeds of a sale of Pioneer stoc! . 

(7) On or about December 10, 1959, the defendant 
MCKIBBON delivered 18,000 shares of Pioneer stock to a broker 
in Denver Colorado for sale. 
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(8) In or about December 1969, the defendant 
LEVINE made false and misleading statements in connection 
with Pioneer in New York, New York. 

(9) In or about the end of December, 1969 or 
early January, 1970, the defendant CLEGG in Los Angeles, 
California had a long distance telephone conversation with the 
defendant SEGAL in New York, New York. 

(10) In or about the end of December, 1969 or 
early January, 1970, the defendants ACTON, HOWARD, MCKIB30N. 
SCARDIN0 and ZU3EH met at the Holiday Inn in Reno, Nevada. 

(11) On or about January 10, 1970. the defendants 
ACTON, HOWARD and ZUI3ER delivered 6900 shares of Pioneer 

stock to Allen Grant in New York, New York. 

(12) On or about February 24, 1970, the defendant 
HOWARD delivered 10,000 shares of Pioneer stock to Michael 
Karfunkel in New York, New York. 

Each of the mailings and interstate wire communi¬ 
cations alleged in Count. 5 through 46 of this indictment 
are repeated and realleged herein as overt acts. 

V. St a tutory Alienat ions 

5. The defendants and their co-conspirators, as 
part of the consDiracy previously alleged herein agreed to 
engage in conduct in violation of criminal statutes of the 
United States, as follows: 

(1) To unlawfully, wilfully and knowingly, 




directly and indirectly, (a) make use of means and instruments 
of transportation and communication in interstate commerce and 
of the mails to sell and would carry and cause to be carried 
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through the nails anti In Interstate commerce arid Lv means and 
Instruments of transportation for the purpose of n1 ■ and Co r 
delivery after sale, securities, nanoly llont'or i.nfi , u 
time when no registration statement war. In effect with I h-- 
United States Securities nnd Kxchnn.ee Corrals n 1 on , In vtnintT a 
of Title 15, United f.tater, Code, Sections 770(a) and y/y . 

(2) To unlawfully, wilfully and knowli. Iv. In 
the offer and nale of securities, namely Pioneer atoct , tv 
the use of means and instruments of transport it 5' ri and eomnun 
icatlon In interstate commerce and by the use of the nilln, 
directly and Indirectly, (a) employ devices, schemes nnd 
artifices to defraud (b) obtain money arid propert y by wcann 
of untrue statements of material facta and omissions to state 
material facts necessary In order to mate the statementMade. 
In the llt'ht of the circumstances under which they were Made, 
not mlaleadlne; and (c) enrarie In transactions, prnct. !<•. :; .u, • 
courses of business which would operate as a fraud and deceit, 
upor the purchasers and holders as collateral of l loir ■ r >.<ic| 
In violation of Title lh. Unite, Staten Code, ...etlnnn /Yi(i) 
and 77 X. 

(3) To unlawfully, wilfully and knowl ru 1 v , 
directly and Indirectly, by the use of means not lnstrui ml tin 
of Interstate commerce and of the malls, us. and employ -..in 1 r ‘ 
lutlve and decoptlve devices nnd contrivance:: In connection 
with the purchase and sale of tlio stork of 1‘lrmoor In contr 
nvontlon of Ilule 10b-5 (17 CPU Section 2*10.3 rip '), a rule pr< • 
crlbed by the SHC as necessary and approprl Le In the public 
Interest and for the protection of Investors. In violation of 
Title 15, United States Code Sections 7 0 J (h) and yftrr. 

(**) Having devised nnd Intendin', to devise a 
scheme and artifice to defraud purchasers and bolder; as col 
lateral or Pioneer stock, and for obtaining money .and propert.y 
by moans of false and fraudulent pret* nans , eenrenenim Inna, 
arid promlnes, to unlawfully, wilfully and V iwlir 17 mi r.., 












the purpose of executing said scheme and aritifice and attempt- J 4 |g 
In" so to do, to cause to be delivered by nail accordin'; to 
the direction thereon, certain natter to be sent and delivered 
by the Post Office Department in violation of Title 18, United 
States Code, Section 13^1* 

(Title 18, United States Code, Section 371.) 

COUNT T WO 

The Grand Jury further charges: 

On or about the last week in October, I 9 C 9 , in 

the Southern District of Hew York and elsewhere, the 

defendants ACTOM. CLEGG and SEGAL, unlawfully, wilfully 

and knov.'ingly, directly and indirectly, by means and 

instruments of transportation, did carry and cause to be carried 

in interstate commerce and through the mails, securities, 

namely approximately 111,000 shares of Pioneer stock. 

for the purpose of sale no reglstration statement as to 

such securities being in effect with the United States 

Securities and Exchange Commission. 

(Title 15, United States Code, Sections 77e(a)(2) 
and 77x: Title 13, United States Code, Section 2.) 

COJIjJT^TURFE 

The Grand Jury further charges: 

In or about November and December of 19^9 in the 
Southern District of Mew York and elsewhere, the defendant 
SEGAL, unlawfully, wilfully and knowingly, directly and 
indirectly, by moans and instruer.ents of transportation, 
did carry mul cause to be carried through the mails and In 
interstate in commerce, between the Nevada Agency and 
Trust, Pioneer's transfer agent in Eeno, Nevada and Orvis 
Brothers, a broker in New York, New York, securities, namely 
approximately 20,000 shares of Pioneer stock, for the purpose 
of sale and delivery after sale, no registration statement as 


T 







to such securities being in effect with the United States 
Securities and Exchange Commission. 

(Title 15, United States Code, Sections 77e(a)(2) 
and 77x; Title 18, United States Code, Section 2) 

COU NT F OUR 

The Grand Jury further charges: 

On or about January 15, 1970 in the Southern* . 
District of New York and elsewhere, the defendants SCARDINO 
and MCKIBBON, unlawfully, wilfully and knowingly, directly 
and indirectly, by means and instruments of transportation, 
did carry and cause to be carried through the mails and in 
interstate commerce, to First Philadelphia Corporation, a 
broker in New York, New York, securities, namely approxi¬ 
mately 2300 shares, of Pioneer stock, for the purpose of 
sale and delivery after sale, no registration statement 
as to such securities being in effect with the United States 
Securities and Exchange Commission. 

(Title 15, United States Code, Sections 77e(a)(2) 
and 77x;-Title 18, United States Code, Section 2) 

COUNTS FI VE THROUGH SIXTEEN 

The Grand Jury further charges: 

On or about the dates hereinafter set forth, in 
the Southern District of New York and elsewhere, the 
defendants hereinafter set forth in Counts 5 through 16, 
unlawfully, wilfully and knowingly, directly and indirectly, 
made use of means and instruments of transportation and 
communication in interstate commerce and of the mails to 
sell securities, namely Pioneer stock, as hereinafter set 
forth, no registration statement as to such securities 
being in effect with the United States Securities and 
Exchange Commission: 



count 


DEFENDANTS 
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5 

6 

7 

8 

9 

10 


11 


12 

13 


14 


I 

15 


16 


4 


NUMBER OF 


DEFJ^IIDANTS 

DATE 

SHARES_ 

EVENT 

SEGAL 

10/30/69 

1000 

confirmation mailed 
to Francine Zahl 
from Karen Company 

SEGAL 

10/30/69 

1500 

confirmation mailed 
to Francine Zahl 
from Karen Company 

SEGAL 

10/30/69 

1000 

confirmation mailed 
to Francine Zahl 
from Karen Company 

SEGAL 

10/31/69 

1300 

confirmation mailed 
from First Philadelphia 
Corp. to Orvis Brothers 

SEGAL 

10/31/60 

2000 

confirmation mailed 
to Francine Zahl 
from Karen Company 

SEGAL 

11/7/69 

1000 

confirmation mailed 
to Francine Zahl 
from Karen Company 

SCARDINO 

MCKIBbON 

11/7/69 

400 

confirmation mailed 
to Karen £ Co. from 

Hornblower Weeks 

Hemphill & Noyes 

SCARDINO 

MCKIBBON 

11/7/69 

5000 

wire communication 
between Denver, Colorado 
and New York, N.Y. 

SCARDINO 

MCKIBBON 

11/11/69 

6000 

wire communication 
between Denver, 

Colorado and New York, 
Hew York 

SCARDINO 

MCKIBBON 

11/19/69 

23 0 0 

confirmation mailed to 
First Philadelphia Corp. 
from Hornblower Weeks- 
Hemphill 4 Noys. 

ACTON 

CLEGG 

12/3/69 

1000 

confirmation mailed 
to Mayer 4 Schweitzer 
from Grimes Hooper 

8. Messer 

SCARDINO 

MCKIBBON 

12/15/69 

13,900 

wire communication 
between Denver 

Colorado and New York, 
New York 


(Title 15, United States Code, Sections 77e(a)(l) and 
77x; Title 18, United States Code, Section 2). 
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C OUNTS S EVENTEEN THOUGH TW ENTY-N INE 

The Grand Jury further charges: 

1. On or about the dates hereinafter set forth. 

In the Southern District of New York and elsewhere, the 
defendants ACTON, AZZF.RONE. CLEGG, HOWARD, LEVINE, KcKIBBON, 
oCARDINO, SEGAL and ZUDER unlawfully, wilfully and knowingly, 
directly and indirectly, in the offer and sale of securities, 
to wit, Pioneer stock, by the use of means and instruments 

of transportation and communication in interstate commerce 
and by the use of the mails, (a) did employ devices, schemes 
and artifices to defaud; (b) did obtain money and property 
by means of untrue statements of material facts and omissions 
to state material facts necessary in order to make the 
statements made, in the light of the cirmumstances under which 
they were made, not misleading; and (c) did engage in 
transactions, practice and courses of business which would 
and did operate as a fraud and deceit upon purchasers of 
said securities. 

2. The allegations contained in paragraph 3 of 
Count One of this indictment are repeated and realleged as 
though fully set forth herein as constituting and describing 
Borne of the means by which the defendants committed the of¬ 
fenses charged in paragraph 1 of these counts. 

3. On or about the dates hereinafter set forth 
in Counts 17 through 29. in the Southern District of New 
York and elsewhere the defendants ACTON, AZZERONE, CLEGG, 
HOWARD, LEVINE, McKIBBON, SCARDIMO, SEGAL and ZUBER unlaw¬ 
fully, wilfully and knowingly, directly and indirectly, did 
use and cause to be used means and instruments of transporta¬ 
tion and communication in interstate commerce and the mails 




pursuant to ana in furtherance or tne orrenses alienee 
paragraph 1 of these counts in connection vrlth sales of 
Pioneer stock to purchasers as set forth be'ow: 


n 
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Count 

Date 

Purchaser * 

Amount 

17 

10/30/69 

Abner Berman 

1,000 

18 

10/31/69 

Robert Meyer 

1,200 

19 

10/31/69 

Sol Finger 

2,000 

20 

11/3/69 

Joseph Welsman 

1,000 

21 

11/6/69 

Don Aymes 

1,000 

22 

11/10/69 

Don Aymes 

1,000 

23 

11/11/69 

Howard Neremberg 

500 

24 

11/17/69 

Hyman Friedman 

1,500 

2-5 

11/17/69 

.Don Aymes 

2,000 

26 

11/18/69 

Stanley Schleger 

1,000 

27 

12/15/69 

Irving Smith 

2,000 

28 

12/31/69 

Robert Meyer 

100 

29 

1/10/70 

Allen Grant 

6,900 


(Title 15, 

United States Code, S 

ections 7 


Title 18, United States Code, Section 2.) 

C OUNTS THIR TY THRO UGH FOR TY-S IX 
The Grand Jury further charges: 

1. On or about the dates hereinafter set forth, 
in the Southern District of New York and elsewhere, the 
defendants ACTON, AZZERONE, CLEGG, HOWARD, LIVINE, McKIBBON. 
SCARDIliO, SEGAL and ZUBER, unlawfully, wilfully and knowingly 
did devise and intend to devise a scheme and artifice to 
defraud purchasers of the stock of Pioneer and to obtain 
money and property from said persons by means of false and 
fraudulent pretenses, representations and premises, and 
for the purpose of executing said scheme and artifice 
to defraud and attempting so to do, did place and cause 
to be placed in post offices and authorized depositories 


V 





for mail matter, and did cause to bo delivero'I by mail ja 2 
ac r ■jrdinr, to the directions thereon certain mail natter 
as hereinafter set forth, to be sent and delivered by the 
Post Office Department. 

2. The allegations contained in paragraph 3 of 
Count One of this indictment are repeated and realleged as 
though fully set forth herein as constituting and describing 
some of the means by which the defendants committed the 
offenses charged in paragraph one of these counts. 

3- On or about the dates hereinafter set forth, 
in the Southern District of New York and elsewhere, the 
defendants ACTON, AZZERONE, CLEGG, HOWARD, LEV INE, McKIBBON, 
SCARDINO, SEGAL and ZUDER, unlawfully, wilfully and knowingly 
did cause to be placed in post offices and authorized 
depositories for mail and did cause to be delivered by 
mail, according to the directions thereon, to t,he persons 
hereinafter set forth, certain mail matter, to wit, 
confirmations, comparisons of purchases and sales of Pioneer 
stock, and letters. 

COUNT DATE 

30 10/2V69 

31 10/2V69 

32 10/29/69 

33 10/31/69 

3'l 10/31/69 


PERSON T O WHC M -TAILED 

Nevada Agency A Trust Company 

2 Ryland Street 

Reno, Nevada 

Att: Mr. Dwa yne Niggi 

Mr. Michael C long 
29131 Cliffsile Drive * 

Malibu, California 90265 

Nevada Agency and Trust Company 
2 Ryland Stre at 
Reno, Nevada 89501 
Mr. Dwain Kni gi 

First Philade Lphla Corp. 

80 Wall Street 
New York, N»-v; York 

Mr. Robert B. Meyer 
c/o Fashion Novelty Corp. 

20 Universal lace 
Carlstadt, N., . 07002 


i 

i 

! 

f 

i 

« 

» 

L 


f 


I 

f 

i 


I 


J 
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35 10/31 /Co 

V' ii /i/r.o 

37 11/7/C9 

38 11/13/(19 

39 11/24/69 

40 11/26/Go 

41 12/1/69 

42 12/3/69 

4 

43 12/31/69 

2/2/70 

45 3/11/70 

4C 3/25/70 

(Title 13 , United States 
x Itle 13. United States 


Ksren Co. 

2 John St. 

Ueu York, ]J.Y. 1003.9 

Newber^er Loo'o *■ Co. 

5 Hanover Sq. 

Nev; York, N.Y. 10004 

Earen & Co. 

2 John Street 

:iew York, ?j.y. 10038 


M.J. 

701 

New 


Manchester l Co., Inc 
Seventh Ave. 

York, New York. IOO 36 


First Philadelphia Corp. 

30 Broad Street 

New York, New York 10004 


Jeff Howard 
150 F.. 6 lat ft. 

?Iew York. hew York 


Jeff Howard 
150 E. 6 lot ft. 

New York. New York 

Grimes Hooper £ ; 'os 3 er 
1 Nilshire Flvd. 

Los Angeles. Calif. " 90014 

Mr. Robert !’. Meyer 
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EDWARD ZUBER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, ) 


EDWARD ZUBER, et al., 


No. 74 CR. 908 (LM) 

MOTION TO STRIKE SURPLUSAGE 
IN THE INDICTMENT; AND 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT 
THEREOF. 


/ 

Defendants. ) 


pursuan 


strike 


case a 


Defendant EDWARD ZUBER respectfully moves this Court, 
nt to Rule 7(d), Federal Rules of Criminal Procedure, to 
as surplusage from the indictment the following matter: 

U) Tnat portion of Paragraph 4 alleging that, 
relev ant times, the defendants . . . EDWARD 
ZUBER ("ZUBER") were not regularly employed." 

(2) Paragraph III-3 (i), which alleges: 

"Ine defendant ZUBER, representing the defendant SEGAL, 
v. auld use threats of violence to recover compensation 
for the unregistered stock which had been sold into 
the market by the defendants SCARDINO and MCKIBBON 
through Ilornblower, Wceks-Hemphill & Noyes in Denver, 
Colorado." 

haul motion is based upon the files and records of the 
na the attached Memorandum of Points and Authorities 
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DATED: November 8, 1974. 

Respectfully submitted. 


KIRSCHNER £, GREENBERG 



Attorney for Defendant 
EDWARD ZUBER 
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*T ' , IN SUP PORT OF MOTION TO STRIKF qnpPT tic irr 

'•'ll A. REGULAR EMPLOYMENT blKIKL SURPLUSAGE i 

i| "—;—;- | 

An indictment must be a "plain, concise ..." statement ^ 
5 jj ° f thG es3entia l facts constituting the offense charged. Rule 7 
C | {c)(1) ' Federa l Rules of Criminal Procedure. in spite of that 
7 | directive > Prosecutors have been known to insert unnecessary 

1 alle gations for color or background, with the hope that such 

9 gratuitous allegations will stimulate the interest of the jury, 

10 and/or prejudice the defendant in the eyes of the jury. 1 Wright, 

~~ : oderal Practice and Procedure , p. 277. 

For example, prosecutors have a frequent tendency to 
play on names by alleging numerous aliases or "aka's". This 
1- practice has uniformly been ruled to be prejudicial unless relevant 
1-, to identifying the defendant. United States v. Wilkcrson, 456 F. 

16 57 (6th Cir * 1972), cert , den . 408 U.S. 926; United States v. 

- r , ---— 

x 1 •• Monrce_, 164 F. 2d 471, 476 (2d Cir. 1947), cert den 33 U.S.828 

, R i _ - 

“ C U94/); United States v. Moore , 164 F.2d 472 (2d Cir. 1947)- 

f r 

1 ' pjjited States v. Curry , 278 F. Supp. 508 (D.C. Ill. 1967); United 

2 States v. Helwig , 7 F.R.D. 187 (D.C. Pa. 1947). 

21 

The reason is simple. Unless the listing of numerous 

'22 It* 

aliases is relevant to identifying the Defendant, or part of the 
o 1 

cnarges alleged, it can only prejudice the defendant through the 

O/!. 

" implication that he has something to hide or is a "bad man" because 
\\ of his use of more than one name. Wright , supra . 

OP' 

Similarly, an allegation that a given defendant may or 
21 may not be regularly employed must bo stricken unless it bears somei 
2” relevance to identifying the defendant or is a part of the scheme 

7 alleged. WiIkerson , supra . The indictment in this case charges 

v n I 

•* securities scheme by which numerous alleged defendants purport - 
euiy gained control of an "inactive" shell corporation, established 
° ,j an artificial market for the stock, and disposed of stock in a 


> 

/ 
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variety of means in order to profit thereby. Whether one or more JA?6 
01 01 the defendants was or was not regularly employed during the 
time those events allegedly took place bears no more relationship 


41 

1 

I 

5i 

61 

?! 


to the charges than one's date of birth, or the amount of one's 
pocket change at a given time. A careful reading of the indictment 
shews that such an allegation is neither relevant to identifying 
tne uerendant, nor is it conceivably part of the scheme alleged. 


1u 3 only possible function is to prejudice the defendant in the 


9, 

10! 

! 

11' 

I 

12 
13 1 
141 

15j 

i6; 

17 ! 
16 j 

1 C) 


eyes of the jury with the connotation that he was not "gainfully" 
employed. 

A motion to strike such surplusage should be granted if: 

(1) It is clear thac the allegations are not 
relevant to the charges; or 

(2) If the allegations are inflammatory and 
prejudicial. Dranow v. United States , 307 F.2d 545, 558 
(8th Cir. 1962); United States v. Archer , 355 F. Supp. 
981, 989 'S.D.N.Y. 1972); United States v. Ahmad , 329 
F. Supp. 292, 297 (M.D. Pa. 1971). In the instant case, 
both elements are clearly present. The allegation that 
Mr. Zuber was not regularly employed bears no relevance 
to the charges, and it is inflammatory and prejudicial 
in nature. Accordingly, the appropriate remedy is to 
strike that surplusage. Dranow , supra ; Wilkerson , supra 

! . B. THREATS OF VIOLENCE 

The first count of indictment sets forth in precise 
]anguaqe a scheme by which the defendants allegedly perpetrated 
''•' l - 1 securities fraud. The "Objects" are clearly scL forth as a plan 
10 secure control of shares of stock in an inactive corporation, 
artificially create a market and inflate the price of the stock, 

: and then dispose of the stock in a variety of means to make a 
profit. (See Section II of Count I). The "Means" by which the 
"Object" of the consoiracv was to be arromnl i shod lnniralUr f 
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T he indictment alleqes th^ JA27 

. specific means by which the defendants 

Y W * te t0 ° btain C ntr01 ° £ the corporation, coliect the 
outstanding shares of stock, artificially create a market and 

mrlate the price, and proceed to sell ni„ , 

ell, pledge, and otherwise 

aispose OthG /c_ r-, . 

k (Soe Section III of count I). The Indictment 

is noteworthy for its risrif,, , 

clarity and specificity in describing the 

operation of the alleged scheme, in this respect. 

However, the very last paragraph of Section III of Count 
1 alleges that Mr. Zuber, through threat of violence, was to 

rCC °' ,0r C0InPenSJti0n ° n b0hal£ o£ one co-defendant (Segal) from 
other co-defendants (Scardino and McKibbon). This allegation is I 
pure surplusage and highly prejudicial It is completely out of 
context from the numerous preceding paragraphs setting forth the 
means by which the object of the conspiracy was to be accomplished. 
Perhaps the reason for this is that it tars absolutely no 
relationship to the preceding allegations of either the objects 
of the conspiracy or the means by which the object was to be 
carried out. While the scheme alleges a plan whereby the defendant! 
•■-re to victimize people and companies other than themselves, the 
allegation m question charges some sort of dispute between the 
alleged co-conspirators. As such, it is far beyond the scope of 
the object of the conspiracy or the means by which it was to be 
a.ri..d out. hut gratuitous allegation serves no purpose but to 
.prejudice the jury against Mr. Zuber. 

Consequently, it is objectionable for at least throe 
reasons. First, it is mere surplusage. Second, while it might 
arguably bo "logically" relevant to the charges, it is beyond the 
• ■-.aie cl the indictment and unnecessary to prove the charges. As 
such it is highly prejudicial and inflammatory. Third, it alleges 

H “' C ’ ! * U0 ° £ ab '" ,uU ' robbur * a “d possibly extortion, crimes with 
•-.-.ich Mr. Zuber is not charged in the indictmenL. 


I 
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While surplusage may *be retail • 
is relevant and , • ln indictme nt if it 

^ lnflanunat °ry or prejudicial, United ^ 

1 267 F - Supp. 791 (D.C.N.Y. 1967) h "* 

A - where the surolun • ' SU ° 1S not the Case 

crirn ^ ^ 1S b ° th PrejUdicial and charges another 

. GS WeU - In ^--ates v. saporta, 270 p s 

b ! (D.C.N.Y. 1967) f h • ° F ’ Sup P* 188 

> > the indictment charaed » c . . 

1 i-ictm.nt included an additional ,, r “ le£ **“ I 

®ji stock, as in th ■ 3 9atl ° n ° f Unlau£ul Pledge of j 

£■[ . ° lnStant Case - the surplus allegations alleged 

, uncharged crime and were hinhi 
1C | -urolus ««« highly prejudice. Acco 

! ■ jUr Plusage was ordered . y ' 

11 ; beyond the Sl “>Uarly, prejudicial allegation: 

:j y ° nd the sc °P e the crimes charged in the • a I 

12 ■ states V. Bonanno „ indictment in united | 

, :-ironanno, 177 p. Supp . 10 | 

13 G . h „ r ^ i959 )/ reversed on 

her pounds, 285 P. 2d 408 (2d cir I960, 

for the ..... 0) ' " ete ° rdered stricken 


14 for were ordered stric 

15 ij clear- ^ ^ t6aChings ° f ^£ 2 £ta and Bonanno aro 

are ' ^ thG Pr ° SeCUti - gratuitously alleges matters that 

unch . SC ° Pa ° f thS Cha ^ es - oHoge additional 

uncharged crimes, and are prejudicial -t-h «. 

. P ejUdlcla1 ^ that surplusage must be 

otricxen. 


l r - 

16 


17 


18 


19 


Those teachings are especially apt in the instant case, 

1 C ^ rr n V-x __ 


20 Th . ^ ^ UiJU in the instant cas, 

4. H Z bGarS n ° meaniny£Ul ^ - - charges, 

'£sjl infl ’ * an UnChar9ed er “*' and i£ i* highly prejudicial and 

!' " t0ry - Consequently, it must be stricken <s 

23 r richen. Saporta . suura; 

P-7 nan no , supra. *- 


24 


25 j 


CONCLUSION 

26 , . WHE “' f “ hhe foregoing reasons, it i, respectfully 

Jj lttCd that th ° he ordered stricken. 

Respectfully submitted, 

K1RP C;i;,P i< ^ GRLLNBLRG 
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RICHARD H. KIRSCHNL'R, 
attorney for Defendanf 
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0fr SPEtDY prosecution and memorandum 

of POINTS IN SUPPORT THEREOF '(Filed November 12, 1974) 


KIRSCHNER & GREENBERG 
Fourth Kloo* Avco Center 
10350 Wii&mirc Boulevard 
LOS ANGELES, CALIFORNIA 00024 
(213) 474-6555 • 670-5800 


b Attorneys for I >e .. o r. t _ 

EDWARD ZUBER 


united STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


11; UNITED STATES OF AMERICA, ) 

n J , . ) 

1*^ Plaintiff, ) 


14j EDWARD ZUBER, et al., ) 

15 } 

__ Defendants . ) 


No. 74 CR. 908 (LM) 

MOTION TO DISMISS INDICTMENT 
FOR LACK OF SPEEDY PROSECUTION; 
AFFIDAVITS OF EDWARD ZUBER 
AND RICHARD H. KIRSCHNER AND 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT THEREOF 


I DeA.Gnc.ant EDUARD ZUBER moves this Court, pursuant to 

17 | Rule 48(b) of the Federal Rules of Criminal Procedure and the 


18 1 Fifth and Sixth Amendments to the United States Constitution for 
12, an Order dismissing the indictment against the defendant in the 
above entitled action for lack of speedy prosecution with respect 
21 thereto. Said motion is based upon the attached affidavits of 
~~ uL/.'ARD ZUBER, RICHARD H. KIRSCHNER, and Memorandum of Points and 
2o j Authorities in Support thereof, and the files and records of the 


O * I 

case. 


DATED: November 8, 1974 

Respectfully submitted, 


KIRSCHNER & GREENBERG 


KIRS jF 1 IN F 


'^J.LhIaRD KlIisCHNl^ 

At torney:; for Defendant 
EDWARD ZUBER 
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_I>. SUP PORT OP THE MOTION TO DISMISS 
I OK LACK Or SPEEDY PROSECUTION 


“ ~ IKTKUIJUQTION 

6 ,| According to the allegations in the indictment, this 

^Ij caSG bc< 3 an on August 1, 1968 and ended on December 31, 1970. 

8 |j Thcreafter , October 14, 1971, Mr. Zuber was interviewed by 


9 1 investigators for the S. e. c. 


Not until nearly three years 


10 later, on or about September 25, 1974, was an indictment returned. 

i-.r. Zuber was at all times in the interim available for 
~ 2 P-osecution by the Government, and his whereabouts were at all 
It | times known by the Government. Furthermore, Mr. Zuber was not 
14, represented by an attorney at that time, and continued unrepre- 

15 sented until he retained this firm to represent him on or about 

16 September 25, 1974. 


18 ,j RULE 4 8 (b) , FEDERAL RULES OF CRIMINAL 

19 ’’ PROCEDURE, REQUIRES THE DISMISSAL OP 

— —-— - 

THE INDICTMENT . 

| Rule 3 (b) , authorizing dismissal for unnecessary 

22 jj delay, is a vehicle for enforcing the Sixth Amendment right to a 
2a : speedy trial, Pollard v. United States , 352 U.S. 354 (1957), but 
d‘. is tar more than that. It is a restatement of the inherent 
j power o_ the Court to dismiss a case for want of prosecution. 

26 I Mann v. United States , 304 F.2d 394 (D.C. Cir. 1962) cert den . 371 

27 | U.S. 89b (1962). That power of the Coui L. in not circumscribed by 

2t! the Sixth Amendment.. Mann , supra . This CourL can dismiss whenever 

» 

29 there has been unnecessary delay without first being required to 

30 decide whether the delay was of such a nature as to deprive the 
defendant of any Constitutional right. Mann, supra . United States 
v * Research Foundation, Inc ., 155 F. Supp. 650, 654 (.3. C. N. Y . 19 57 ) . 






1 C unne cessary" delay recited in Rule 48 (b), applies 
2 1 n0t morely to dela Y caused by conscious or purposeful efforts to 
3 ° PpreSS and harass a defendant. it applies as well to a delay 
‘"ij caused b y negligence or inadvertence. Hanrahan v. United States . 

5 'j 348 F * 2d 363 ' 368 (D - C * Cir. 1965). As Justice Brennan said, 

°'l concurri ng in Dickey v. Florida , 398 U.S. 30 (1970), at page 51: 

rj | n ■ 

When is Government delay reasonable? 

Clearly a deliberate attempt by the Government 

1 1 

to use delay to harm the accused, or a Govern¬ 
ment delay that is purposeful or oppressive is 
unjustifiable. (Citations omitted). The same 

i of 

may be true of any government delay that is 

... 1 

! unnecessary, whether intentional or negligent . 

1 ' i (Citations omitted)." (Emphasis added). 

t\ clij.aib jcI under Rule 48 (b) is revievable on appeal, 

- ; h’-S.C. Section 3731. However, an appellate court will reverse 

only on a showing ot abuse of discretion. York v. United States 

- —-—- ' 

J, ° fj F - 2d 761, 762 (9th Cir. 1968), Nick ens v. United States, 323 

n r1 

XJ 1 !■ • 2d 808 (D.C. Cir. 1963) cert den . 379 U.S. 905 (1963). 

op ; 

The most frequent delay that is found to be "necessary" 

?■- involves proper investigation of the case and police activities. 

Such a delay is not "unnecessary" within the meaning of Rule 48 (b) . 
See, for example. United States v. Vargas , 336 F. Supp. 1075 
(D.C. Puerto Rico 1971); United .States v. Brown , 188 F. Supp. 624 
*' d : (D.C.N.Y. 1960); Harlow v. United States , 301 F. 2d 361 (5th Cir. 


*'" 1962), cert den . 371 U.S. 814; Flemming v. United States , 378 F.2d 

p n ! 

i 502 (1st Cir. 1967). However, it is difficult to contemplate what 

Op | 

'' j possible "necessary" police activity could have justified this 
inordinately long delay of nearly four (4) years from the date 

rj f . ! * 

the conspiracy terminated until the return of the indictment. 
Federal officers interviewed Mr. Zuber nearly three (3) years prior 
t-- io the indi tmont, so tire government was presumably aware r.f +-h.-> 








1 alleged offense prior to that interview of October 14, 1971 JA32 

l, 

i 

2 Similar delays have been conclusively found to be such unnecessary 
3 1 delays as to require dismissal under the Court's discretionary 

i 

•1, authority. United States v. Blanca Perez , 310 F. Supp. 550 (D.C. 

5 N.Y. 1970) (4 years); United States v. Hark II Electronics , 283 F. 

6 Supp. 280 (D.C.La. 1968) (34 months). 

7 In summary, it is clear then, that a period of approxi- 


8,1 mately four (4) years has passed from the termination of the 

1! . a c 

5 alleged conspiracy. It further appears that a period of approxi- 


LC! mately three (3) years has passed from the date that Mr. Zuber 
LI was interviewed by Federal officers. None of the delay was in any 

12 v;ay attributable either to Mr. Zuber or to any of his co-defendants 

1 

13 j No apparent reason exists for the delay that would justify it on 
14■! behalf of the prosecution. In short, it appears that the prosecu- 

15 j t i on has done nothing but sit on its hands for the be uter part of % 

1 | ... 

1Cj four (4) years. The affective administration of justice requires 

17 ! far more. Accordingly, it is respectfully urged that this Court 


18 

oxerci 

19' 

in the 

or, 

it'd j! 

to tlv 

*iii 
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26 

1 
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27 


on 

4 j ‘ • 



Grand Jury. Rule 48 (b), FR Cr P. 

Ill 

THE FIFTH AND SIXTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION REQUIRE 
DISMISSAL OF THE INDICTMENT . 

A. Introduction . 

"The right to a speedy trial is not a 
theoretical or abstract right but one rooted in 
hard reality and the need to have charges promptly 
exposed. If the case for the prosecution calls on 
the accused to meet charges rather than rest on 
the infirmities of the prosecution's case, as is 
the defendant’s right, the time to meet them is 






liCO 
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ii 
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mien tne case is fresh t 

• Stale claims .have never JA33 

been favored by the law and far lpqc • . . 

lar less so in criminal 

cases." Dickey v. Florida , supra , at 37. 

’ * * The evils at which the clause 
(Soeedy Trial clause of the Sixth Amendment) is 
cirected are readily identified. It is intended 
to spare an accused those penalties and disabil- 
incompatible with the presumption of inno- 

cence-that may spring from delay in the criminal 
process." id. at 41. 

"These disabilities, singly or in league, 
can impair the accused's ability to mount a defense. 
The passage of time by itself, moreover, may 
dangerously reduce his capacity to counter the 
prosecution's charges. Witnesses and physical 
evidence may be lost; the defendant may be unable 
to obtain witnesses and physical evidence yet 
available. His own memory and the memories of 
his witnesses may fade ..." id. at 42. 

Homedy . 

The Speedy Trial right granted by the Sixth 
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C, 


Amendment to the Constitution has taken its place 
among the most fundamental of our rights. Conse¬ 
quently, the appropriate remedy for a speedy trial 
violation is dismissal of all charges. Strunk v. 
United States , 412 U.S. 434 (1974). 

When the Spe.: dy Trial Right At Laches . 

Alt hough it is clear from United States v. 
-Virion, 404 U.S. 307 (1971) that the Speedy Trial 
right under the Sixth Amendment runs only from the 
time an accused formally becomes an "accused," the 
right begins earlier when ioined wi Hi nnr>'c 
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orocess rights under the Fifth Amendment. There 

JA34 

is no longer any doubt that a speedy trial claim 
may require reversal where there has been undue 
delay between the offense and arrest or indictment. 

Dickey , supra , at 46; Woody v. United States , 370 
F.2d 214 (D.C.Cir. 1966); Ross v. United States , 

349 F.2d 210 (D.C.Cir. 1965). 

Factors to Consider . 

The Supreme Court, in Barker v. Wingo , 407 U.S. 

514 (1972), set forth four factors to consider in 
determining whether to grant a motion to dismiss 
based on want of speedy prosecution. They are: 

1) Length of delay; 2) Reason for delay; 3) Defendant's 
assertion of the right to a speedy trial; and 
4) Prejudice to Defendant. 

(1) Length of Delay 

If there is delay both before and 
after the indictment, the extent of, and 
the necessity for the pre-indictment delay 
is relevant in determining whether dismissal 
is required because of delay following the 
indictment. Sanchoz v. Unitcu States , 341 
F.2d 225, 228 n. 3 (9th Cir. 1965), cert den. 
382 U.S. 856 (1965). The great bulk of the 
delay in the instant case took place prior 
to the indictment. An extraordinarily long 
period expired in which the case appeared 
to be in limbo; that is, nothing happened. 

It was precisely such undue delay of a 
nearly identical time that required the 
Court in Blanca Perez , supra , to dismiss 
the indictment. There the government 












cicrauitea oy tailing to bring the JA35 
Defendant to trial from January 1966 

to February 1970. 

I 

A delay of such length, when unexcused, 
is prima facie prejudicial, the Defendant 
need not show any more particularized pre¬ 
judice beyond faded memory. Blanca Perez , 
supra , at 551. Furthermore, once the 
prima facie prejudice is shown, the burden 
shifts to the government to show that the 
Defendant has not been prejudiced by the 
delay. Blanca Perez , supra at 551; United 
States ex re]. . Solomon v. Mancusi , 412 
F.2d 88, 91 (2d Cir. 1969). 

At least two key points in Blanca 
Perez are analar.ous to those in the instant 
case. First, the time lapse in both cases 
is approximately the same: 4 years. Second, 
Blanca Perez like Mr. Zuber, alleged that 
his memory had dimmed in the lapse of time, 
and that he would experience great difficulty 
in locating witnesses and documents, if 
any actually remained. Mr. Zuber faces the 
identical problem that Mr. Blanca Perez did, 
only Mr. Zuber's are compounded because his 
witnesses and documents are scattered across 
the continent. 

After carefully scrutinizing the facts, 
the Blanca Perez court simply found and held 
that the Government may not merely s:t on 
its hands for this period of time and expect 
that conduct to survive a Constitutional 
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challenge. It is respectfully submitted ^*36 
that the same result should be reached 
in the case sub judice. 

(2) Reason for Delay . 

This is a difficult factor to address 
from a defense viewpoint. Not being privy 
to Government files, it is difficult to 
comprehend what possible reasons there could 
be for the lengthy delay in this case. As 
noted earlier, Government agents were invol- ed 
in the case at least as early as October, 

1971, and should have had more than sufficient 
time to investigate the case and prepare it 
trial. The difficulty in addressing 
this issue was probably at least partially 
the reason for Justice Brennan suggesting 
that the Government should bear the burden 
of justifying unnecessary delay: 

"Thus it may be that an accused 
makes out a prima facie case of denial 
of a speedy trial by showing that his 
prosecution was delayed beyond the 
point at which a probability of pre- 
judica arose and that he was not 
respc sible for the delay, and by 
alleging that the Government might 
reasonably have avoided it. Arguably, 
the burden should then shift to the 
Government to establish, if possible, 
that the delay was necessary by showing 
that the reason for it was of sufficient 
importance to justify the time lost." 
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Clearly, Mr. Zuber was in no way j 

responsible for this delay. Equally clear, j 
the Government might reasonably have avoided 
it by simply acting with more dispatch in an 
area where Constitutional rights are at stake.! 
Having failed to do so, the burden must now 
shift and the Government must explain, if 
possible, the necessity for the delay; that 
is, the Government must establish that the 
reason for the delay was of sufficient 
importance to justify the time lost. Dickey . 

— Qnca Percz ' supra ; Mancusi . supra . 

(3) ~.^ Gn dant 1 s Assert ion of the Right . 

The first thing that should be noted 
about this factor is that the other three 
lactors outweigh by far a defense counsel's 
understandable reluctance to move to secure 
his client's Constitutional right to a speedy 
trial * ^ited States v. Blanca Perez , supra . 

As noted by Professor Wright, in his work, at 
Volume 3 of Federal Pr actice and Procedure , 
at page 317, it has be en cogently argued that 
a_lack of demand for a speedy trial is. by 
itself y not even a prope r factor to consider 
in_determining to gr ant a motion for want of 
speedy prosecution. (See cases discussed 
therein.) (Emphasis added.) 

Secondly, equating silence or the failure 
to request a prompt trial with waiver of one's 
speedy trial right is a fiction that has been 
categorically rejected by the Simrawn 








when such fundamental rights are at stake. 
Ov^er 30 years ago in Johnson v. Zerbst . 304 
U.S. (458 (1938) the Supreme Court defined 
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•'waiver 1 ' as an "intentional relinquishment or 
abandonment of a known right or privilege." 
The Supreme Court has made it clear that 
Courts should "indulge every reasonable 
presumption against waiver," Aetna Insurance 

— pan ^ V - ^- r i ned y,> 301 U.S. 389 (1937), and 
that they should "not presume acquiescense in 
the loss of fundamental rights." Ohio Bell 
telephone Company v. Public Utilities 
Commission, 301 U.S. 292 ( 1937 ). 

Third, in order to find that the 
Defendant in this case in some fashion 
"waived" his right to_a speedy tri.l, such a 
waiver must be inferred from his silence or 
inaction. The inference in turn, must flow 
from a presumption that a potential Defendant 
is (1) aware of pending charges; and (2) aware 
that he has a right to a speedy trial. Con¬ 
sequently, the government must show that the 
Defendant is aware of his right to a speedy 
tr i a - United States v. Dyson , 469 F.2d 735 
(5th Cir. 1972). 

Assuming that a potential Defendant is 
aware of his speedy trial right, it is hardly 
realistic to expect him to press to be 
prosecuted under penalty of waiving his right 
to a speedy trial if he fails to do so. A 
potential defendant is hardly likely—or 
presumptions enough—to impose himself in the 
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midst of the prosecutor's decision-making JA39 
role. He is even less likely to do so when 
unrepresented by an attorney, and unaware of 
his speedy trial rights. 

More importantly, the irr,p_ ct-.xon of 
waiver from silence or inaction completely 
misallocates the burden of insuring a speedy 
trial. He is presumed to be innocent until 
proven guilty. Arguably, he should be pre¬ 
sumed to wish to exercise his right to be 
tried quickly, unless he affirmatively and 
positively accepts a delay for some reason 
that will act to his advantage. On the other 
hand, the Government has the responsibility 
to move ahead with the prosecution, both out 
®^ fairness to the accused and to protect 
the community interest in a speedy trial. 

- S - m A th v - Hooey , 393 U.S. 374 (1969); Dickey , 
su P ra at This specific issue was most 

articulately addressed by Judge Weinfeld of 
the District Court for the Southern District 
of New York: 

"i d6 hoc donceive it to be the 
duty of a defendant to press that he be 
prosecuted upon an indictment under 
penalty of waiving his right to a speedy 
trial if ho fails to do so. It is the 
duty of the public prosecutor, not only 
to prosecute those charged with crime, 
but also to observe the Constitutional 
mandate guaranteeing a speedy trial. If 
a prosecutor fails to do so, the 








aerendant cannot be held to have waived j A i+0 
his Constitutional right to a speedy 
tria1 *" United States v. Dillon, 183 
F. Supp. 541, 543 (1960). 

Finally, it should be noted that even if 
one wanted to, a defendant cannot force the 
beginning of his trial, even if he attempted 
to take affirmative steps toward that end. 

The Government, on the other hand, can and 
does cause the case to be set for trial. Thus, 
Constitutional rights aside, the Government 
must reasonably bear the burden of going for¬ 
ward with the trial since it alone has the 
ultimate capacity to do so. Therefore, the 
burden must logically fall on the Government 
since it is the prosecutor that is the 
initiating party in criminal proceedings. it 
is respectfully submitted that the Government 
failed to carry that burden in the instant 
case, and the remedy is dismissal of the 
charges. 

Prejudice to Defendant . 

Unfortunately, in requiring a defendant 
to show actual prejudice, Federal Courts have 
only obfuscated the meaning and enforceability 
of the constitutional right to a speedy trial. 
Impairment of one's defense, while perhaps 
the most salient form of prejudice, is often 
the most difficult to prove. D tckoy v. 

Horida, supra , at 53. A defendant may not be 
able to show that he was harmed by the loss 
of documents or physical evidence. Potential 
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defense witnesses may die or disappear, and j*41 
the memory of those witnesses who are available 
may be dimmed by the passage of time. United 
States v. Ma rio n, _supra . Although it may not 
be difficult for the defendant to prove that 
his witnesses have disappeared, proving that 
those witnesses would have been material to 
his case is a considerably more troublesome 
problem. Pic:key, supra , at 53. A demonstra¬ 
tion of the harm caused by the impairment of 
a witness' memory may well be impossible. Id., 
although the harm may be very real. 

Ironically, in cases where the defendant 
is required to show that he is prejudice, by 
loss of his witnesses' memory, the Court in 
effect is requiring the defendant to prove 
what his defense would have been v.’ithout the 
delay, while the very basis of the defendant’s 
motion is that passage of time has so clouded 
his and his witnesses' memories that they 
cannot recall what that defense would have 
been. See Ross v. United States , 349 F. 2d 

210, 215 (D.C. Cir. 1965). 

Justice Brennen took cognizance of the 

fact that precise proof of prejudice is 

ra rely possible in most cases. In Dickey v. 

Florida , supra , he remarked at pages 53-54: 

"But concrete evidence of prejudice 
is often not at hand. Even if it is 
possible to show that witnesses and 
documents, once present, are now 
unavailable, proving their materiality 
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is more difficult- 1 • 

cult. And it borders on j*42 

the impossible to measure the cost of 
delay in terms of the dimmed memories 
of the parties and available witnesses. 

As was stated in Ross v. United States . 

121 U.S. App. D. C. , 233, 238, 349 F. 2d 
210, 315 (ia*ff) s 

'[The defendant's] failure of 
memory and his inability to re¬ 
construct what he did not remember 
virtually precluded his showing in 
what respects his defense might have 
been more successful if the delay 
had been shorter .... i n a 
very real sense, the extent to which 
he was prejudiced by the Government' ; 
delay is evidenced by the difficulty 
he encountered in establishing with 
particularity the elements of that 
prejudice.'" 

Justice Brennan added, however at page 
54 , the following pertinent observations: 

"Despite the difficulties of proving 
or disproving actual harm in most cases, 
it seems that inherent in prosecutorial 
delay is 'potential substantial prejudice,' 
Uii^tjcjd States v. Wade , 38 8 U.S. 218, 3 37 
(196/) to the interests protected by the 
Speedy Trial Clause. 'The speedy trial 
safeguard is premised upon the reality 
that fundamental unfairness is likely in 
over-long prosecutions. We r*id in v. .,n 
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^ 1 ^ 1 , acaces v. Ewell , 383 U.s. 

(1966)], at 120, that the guarantee 
of a speedy trial is an important safe¬ 
guard ... to limit the possibilities 
that long delay will impair the ability 
of the accused to defend himself,' and 
Judge Frankie of the District Court for 
the Southern District of New York has 
stated that 'prejudice may fairly be 
presumed simply because everyone knows 
that memories fade, evidence is lost, 
and the burden of anxiety upon any 
criminal defendant increases with the 
passing months and years'." United 
States v. Mann , 291 Fed. Supp. 268, 271 
(1968) . 

Apparently the Federal Courts have come 
to recognize the difficulty of establishing 
actual prejudice. There is increasing 
uneasiness about the requirement that prejudic 
be ohown, at least where the delay is of 
Sixth Amendment proportions. Hedgepeth v. 
United States , 364 F. 2d 684, 687 (D.C. Cir. 
1966); for further discussion, see 3 Wright, 
federa l Practice and Procedure , Section 814, 
page 314. Consequently, it is now more 
generally recognized that one may assume a 
growing prejudice to a defendant from a delay 
in bringing his case promptly to trial. U.S. 
v. Chin , 306 F. Supp. 397 (D.C.N.Y. 1969); 
i-lanca Perez, .supra . In keeping with this 
more recent and logical trend, it has been 
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stated that a showing of prejudice is not JAlflf 
required when a criminal defendant asserts the 
Constitutional right under the Sixth Amendment, 
See United States v. Wahrer , 319 F. Supp. 
(D.Alas. 1970) and numerous cases cited 
therein. Rather, in such instance, the 
burden rests with the Government to prove 
the accused suffered no serious prejudice 
beyond that which ensued from the ordinary 
and inevitable delay." Nickens v. United 

- tabes, 323 F. 2d 808, 814 (D.C. Cir. 1962); 

— cke Y v * Florida , supra ; Iilanca Perez , supra . 

In the instant case, however, two cir¬ 
cumstances stand clear. First the delay in 
prosecution was inordinate; a'nd second, the 
result in prejudice to the defendant was 
manifest. The offense charged in the case 
s_ub judice alleges events scattered over one 
and one-half years and an entire continent. 

In four (4) years time, witnesses necessarily 
disappear, memories necessarily dull, par¬ 
ticularly when specific times, dates and 
places are sought to be recalled. Again, 
the situation is compounded by the inability 
to locate witnesses because of their far-flung 
locations. In an alleged narcotic sale 
transaction, where lengthy delay was had prior 
to trial, the California Supreme Court recent¬ 
ly declared: 

"Petitioner was clearly prejudiced. 
The most obvious prejudicial effect of 
the long pre-arrest delav was t-o 
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seriously impair his ability to recall JA45 
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rb 1 
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and to secure evidence of his activities 


1 

at tne time of the events in question. 


•li! 

! 

Delaying the arrest of the accused may 


5; 

hinder his ability to recall or recon¬ 


6 1 

struct his whereabouts at the time the 


71 

alleged offense occurred. As stated by 


o 

„ 1 

the dissent in Powell v. United States 


9 

352 led. 2d 705, 710, 122 App. D.C. 229, 


lol 

Ihe accused has no way of knowing, to 


11 

say nothing of proving, where he was at 


12 

i 

the time and on the day the policeman 


It 

says his diary shows he made a sale of 


14 

narcotics to the policeman.' (People v. 


lb 

1 

bright, 2 Cal. App. 2d 732, 736)." Jones 


16, 

v. Superior Court. 3 Cal. 3d 734, (1970) 


17 I 

In summary, several points are uncontroverted: 


ie: 

(1) Nearly four (4) years have passed from the 


10, 

date of the termination of the alleged offense; 


2C 

(2) No apparent reason exists for this inordinate 


21 

delay and the government has offered none; 


22 

I (3) Ihe defendant was in no manner responsible 


O V 
b 

for the delay in his prosecution. 


kA 

Consequently, prejudice may fairly be presumed because of the 

| • 


25 

i r ‘ ornal failure and dimming of memories over such a lengthy period 


26 

o. time, Mann, supra; Dlanca Perez, supra. 


27 

Ihe defendant's prosecution having been delayed beyond 


28 

tr. point at which a probability of prejudice arose, and the 


29 

delondunt not being responsible for the delay, and it appearing 


tO 

j that the Government might reasonably have avoided it, the burden 


| 

r.ev; shi!. t to the Government to establish, if possible, that 


■ • r, 
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;j rf ’' 1::on f° r delay was of sufficient importance to justify 
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the tine lost, 
the Government 
be dismissed. 


supra at 56; Blanca Porn, 
tail to meet that burden then the 


./ supra . Should 
indictment must 


CONCLUSION 

wherefore, for all of the foregoing reasons, it is 
respectfully requested that this Court exercise its authority and 
dl ' ,mSS tnC lr ‘ aictmi2nt f °r unnecessary delay pursuant to Rule 48 

(bl f ' edGral RUlCS ° £ Crimi ^ Procedures; or in the alternative. 
Court dismiss the indictment for want of speedy prosecu¬ 
tion under the Fifth and Sixth Amendments to the United States 
Constitution. 


Respectfully submitted, 
KIRSCHNER & GREENBERG 



lunoiriPiriK, 

Attorney for Defendant 
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AFFIDAVIT OF RICHARD H. KIRSCHNER IN SUPPORT OF SAID uil7 
MOTION (Dated November 10, 1974) * ^ 

AFFIDAVIT OF RICHARD H. KIRSCHNER 
3j STATE OF CALIFORNIA ) 

) SS • 

•1 COUNTY OF LOS ANGELES ) 


RiCHARD H. KIRSCHNER, being first duly sworn states 
that 1 a!T1 a partner in the law firm of KIRSCHNER & GREENBERG, and 
8, represent the defendant EDWARD ZUBER in the above-entitled case. 

1. T he records and files of the case indicate that 


10 


the following relevant events took place on the dates indicated: 


11!Dato: 


Event 


12iAugust 1, 1963 

isj 

14 ,|December 31,' 1970 

15; 

16 i 

17! 

I 

18 j! 

15 August 22, 1974 

fifl 

II 


October 14, 1971 


21 September 25, 1974 


2 : 


Conspiracy alleged to have 
begun 

Conspiracy alleged to have 
terminated 

Mr. Zuber interviewed by agents 
of the United States Securities 
and Exchange Commission 
Mr. Zuber subpoenaed to appear 
before Grand Jury 
Indictment returned by Federal 
Grand Jury in New York 

2. That in my several interviews with my client in 

rj * 11 

- ^preparation of his defense of this case, I have found that his 
81 !memory of the events which occurred fro;p four to six years ago 
k'- nar: faded and that he is unable to reconstruct events or dates 
" ' t. <'! n ting to Lli i s mutter so as to assist in his defense; that by 
j| reason thereof , L do not believe my client could effectively 
* ' | j t' • ■ ; » ily on his own behalf, thereby prejudicing his right to a 

.. I 

tf'jlt.air trial. 

3. Both myself and Mr. Zuber have made numerous efforts 

,. 0 \\ 

witnesses and documents relevant to numerous overt 


•• 1: 
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1 acts alleged in the indictment. Because of the number of years 
2 j| that haV ° PaSS3d ef£ ° rtS nearly entirely unsuccessfu!. 


I | 

9 i 4 ^ , j/ f 

yT NOTARY W 

l n V 



6 j SUBSCRIBED and SWORN to before 

r > ime this /Q -^dav of 4 , Q -,. 

^ ay U£ /.J*}s*~*f* 1974. 


OFFICIAL SEAL 

rJTyl^ GLORIA ALLISON WETZEL 

NOTARY PU3UC ■ CAEIFO.IMA 

VV^GJv principal oft ice in 

EOS ANGELES COUNU 
My Co<nmrsslon Ejtplrrs March 0. 10/8 
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AFHDAVIT OF EDWARD ZUBER IN SUPPORT OF SA.D MOTION 
(Dated November 10, 1974) 

AFFIDAVIT OF EDWARD ZUBER 
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STATE OF CALIFORNIA ) 


4 

5 

6 

7 

8 
9 

10 

11 

12 ! 

13! 


COUNTY OF LOS ANGELES ) 


) ss 


EDWARD ZUBER, being first duly sworn, states that I 
am a defendant in the above-entitled case. 

1. Because of the lapse of time from the dates of the 

commission of the alleged offense until the present, I have been 

unable to recall many of the events which I believe could exonerate 

me. My memory lapse has been such that I have been unable to 

recall necessary names, dates and places in order to assist my 

attorney in properly preparing my defense, and I have been unable 

14! to locate witnesses I would call in my defense. 

1 K I 

Upon the advice of my attorney I do not wish to 
disclose the names of those witnesses to the prosecution; however, 

I am prepared to make an in camera disclosure should the Court 


16 


17 


18 


, 191 ! 


require. 

3. I was interviewed on October 14, 1971 by investigator 

ii 

2Cj Oestrich and Glusband of the United States Securities and 
[Exchange Commission regarding numerous events alleged in the 


'22 


2 3 


24 


25 


indictment. 



26 SUBSCRIBED and SWORN to before me 

27 i this /-y^ay of fin r .^ f . 1974 . 

28 j 

29 


r 


NOTARY 


OFFICIAL SE AL j 

GLORIA ALLISON V/tT7EL 

N LiiTiw pi r-iin . California 


—-yJLJ ROTATt- PUBLIC • CALIFORNIA 
Vj PRINCIPAL OFFICE IN 

■licir LOS ANGELES COUNTT 

CXatwtvnaicwi Ejipif®s March 8. 1078 
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TRANSCRIPT OF PROCEEDINGS BEFORE MacMAHON, D.J. ON 
OCTOBER 11, 1974 (HEARING) ,\$TRl£f 

f " r o 


'AVI' 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DEC 31974 

■4.A OF ' 



UNITED STATES OF AMERICA 


BURNEY ACTON, JOSEPH AZZERONE, 
MICHAEL CLEGG, HOWARD FINKELSTEIN, 
a/k/a ROBERT HOWARD, JACK LEVINE, 
RICHARD McKIBBON, ANTHONY SCARDINO, 
ALAN SEGAL and EDWARD ZUBER, 

Defendants. 


74 Cr. 908 


Before: 


HON. LLOYD F MacMAHON, 


tf*- 

District Judge. , 


New York, October ll,.,\974i 
4.30 o'clock p.mii, 
(Room 506) 


' APPEARANCES: % 

» • * t * 

* 9 i 

PAUL J. CURRAN, Esq., 

United States Attorney for the ^ 
Southern District of New York; .^ v 

BY: JOHN M. WAITER, JR., Esq., . V'- 

Assistant United States Attorney, 

Of Counsel. .* 



DANIEL ROSEN, Esq., 


Attorney for Defendant 

Burney Acton. 


BARRY FEINER, Esq., 

Attorney for Defendant 
Joseph Azzerone; 

BY: MARVIN SKOLNICK, Esq., 

Of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-SSSO 
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LARRY GREENBERG, Esq., 

FREDERIC NEWMAN, Esq., 

JOEL WINOGRAD, Esq., 

CHARLES WENDER, Esq., 

JOHN DOYLE, Esq., 

RICHARD KIRSCHNER, Esq 


I 
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Attorney for Defendant 
Michael Clegg. 


Attorney for Defendant 
Howard Finkelstein. 


Attorney for Defendant 
Jack Levine. 


Attorney for Defendant 
Anthony Scardino. 


Attorney for Defendant 
Alan Segal. 


Attorney for Defendant 
Edward Zuber. 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COUPTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. CO 7-«S»0 
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THE COURT: Who appears for Burney Acton? 

MR. ROSEN: I do. 

THE COURT: Please state your address and tele- 
phone number. 

MR. ROSEN: 30 Broad Street, New York City; 

Hanover 2-8456. 

THE COURT: Who appears for Azzerone? 

MR. WALKER: That is Mr. Barry Feiner. 

Mr. Feiner is at 919 Third Avenue, New York 
10022; the telephone number is 355-2300. 

THE COURT: Who appears for Michael Clegg? 

MR. GREENBERG: Larry Greenberg, from the Legal 

Aid Society, Federal Defender Service Unit; 15 Park Row* ' 
374-1737. 

THE COURT: Who appea’- for Howard Finkelstein? 

MR. NEWMAN: Fred Newman, 20 Vesey Street, New, 
York City; 227-4141. 


1 


THE COURT: If you gentlemen have cards, that 


ra 


1s i 




would be helpful; give it to the reporter. 

V 

Who appears for Mr. Levine? 

MR. WINOGRAD: I do; Joel Winograd; 205 West’ "i 

’ ■: vJ 

34th Street, New York; L05-1090. 

' t 

’V' ' 

MR. WALKER: Your Honor, there is another attorney 
with Mr. Winograd. Maybe that should be stated for the 
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4 


record. 


MR. SKOLNICK: I am appearing for the defendant 


Azzerone. My name is Marvin Skolnick; the firm name 
is Feiner, Curtis, Smith & Goldman, 919 Third Avenue; 


355-2300. 


THE COURT: Who appears for Mr. McKibbon? 

MR. WALKER: Mr. McKibbon has not been apprehend¬ 

ed, your Hono r. A bench warrant has been issued. 

THE COURT: All right. 

Who appears for Mr. Scardino? 

MR. WENDER: I do, your Honor. My name is 

» '• 

Charles Wender. The address is 12 3-60 83rd Avenue, Kew • 
Gardens, New York; telephone, 263-3235 — as counsel, your 
Honor, for Pape & Mallet of Texas. 

THE COURT: Who appears for Mr. Segal? 

MR. DOYLE: John Doyle, your Honor; 630 Fifth 

Avenue; 397-9729. 

.i 

THE COURT: Who appears for Mr. Zuber? 

MR. KIRSCHNER: I do, your Honor. Richard 
Kirschner; 10850 Wilshire Boulevard, Los Angeles, 

California. The telephone number is: Area Code 213 


474-655. 


Local counsel is Mr. Robert G. Morvillo, 
1 Rockefeller Plaza, telephone number is 489-1577. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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THE COURT: Do you have an application for 

admission for purposes of this case? 

MR. DOYLE: Your Honor, I spoke to Mr. Kirschner, 

and he asks that I move his admission. I am a member of , 
the bar, your Honor, and he is a member of the bar of the 
Strite of California and of the State of Colorado. 

He has been an Assistant United States Attorney 
in the Central District of California for four years, and . 

was in the — also in the U. S. Attorney's office in Miami. 

* 

His application is to be admitted for purposes of this 
proceeding. 

THE COURT: Are you going to try the case when ^ 
it is called by the Court? If you are engaged in California* 
or elsewhere, that has much to do with whether I admit you 


or not. 


MR. KIRSCHNER: I shall be ready, your Honor. 
THE COURT: All right. 

MR. WALKER: No objection. 


Ii»i 


* M 


' .,4 

* 


' •■#*** . 





...y J 

THE COURT: Gentlemen, I called this conferencft 

; ' r; • ' 

to see whether we could set a trial date, an early trial ,, t 

' j, A' 

date, and dispose of preliminary matters in the way of 
discovery, et cetera, that you might have. 




' i ‘L 


V 


The first thing I would like to do is to 8et,|k 
trial date, and I would like to try the case in November^ 


1 


southern district court reporters, u.s. courthouse 

FOLEY SQUARE NEW YORK. N.Y. CO 7-4SSC 
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about the middle of November. 

Specifically I would 11- to start it on Novelet 

the 18th - that is a Monday, at 10 a.m. 

MR. DOYLE: Your Honor, may I be heard with... . 


to that? 


THE COURT: Yes. 

Your Honor, I have a six weeks trial 

f 1 ’ 

V y- Which is a criminal case, commencing ■ 
ore Judge Lasker, which is a , - T 

t -iust know I am not going to be; -j» 
October 28th, so that I Dust xn 

fc r ' 

lilable to start this on the 18th. ,,, 

X „ould request a late date so 1 could have ^ 

ne for preparation between th two cases. 

T „E COURT: Well, the case before 


MR. DOYLE 


likely won 


Well, it is a 


MR. DOYLE 


the motions 


•t think the case should 

‘ 

should be denied their right to 

»• • i 

lawver. I do not i ,. ' 


THE COURT 


think it is 


the first’- ^ 

‘ v .. 4| 

:his mornin^fiS 


Your Honor, 


ROSEN 


named, Mr. Acton, 
resides in Forth Worth, Texas 
jf a hardship and a handicap. 


It does .groseiu 

- ... 

I might b« 


U.t. COURT MOU*C 
CO l *ttO 
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your Honor,, for November 18th - I would make every effort 
to be but I have absolutely no knowledge of this case what¬ 
soever. It was not until 3.30 that I was able to obtain^ 
a copy of the indictment from Mr. Walker who presented*® ^ 


with a copy of it 


HE COURT: I realize that 


MR. ROSEN: I would make an 


November 18 


THE COURT: That is five or six weeks from now*^ 

* - i 

MR. ROSEN: Well, there are motions, y our 


that 


I will hear those now— we will pome 


THE COURT 


The motions are not going 


to that later 


I can tell you that 


MR. ROSEN: Will your Honor take oral motions? 
THE COURT: Most of them I think we will ptPlJ 
today. If not, we will get rid of them inv« 


Your Honor, may I be heardvptjA * 


MR. KIRSCHNER 


this, on behalf of Mr. Zuber. ■ '*" X 

I have surgery scheduled for my hand tent^ttvp'^jjk 

set for the week of the 2 5th of November, and I know of^no; 


avoid that at this point. 

-ff 

THE COURT: Well, one way to avoid it would t< 
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substitute somebody in your place. < 

ij 

MR. KIRSCHNER: Apparently it takes about six H 

.1 

weeks after an injury like this for the physician to know > 
where it stands. - 4 

THE COURT: Well, that would go over to the 
next year, which I am not going to go for at all, unless 
there is a reasonable time. 

f 

MR. KIRSCHNER: We will be ready thereafter. 

'V V 

The surgery will take less them a day. .* 

THE COURT: I cannot try it after the 1st of .'*9 

•4 

the year. I have other commitments after that. * 


for myself 


MR. KIRSCHNER: I was speaking of November 25th 

.4'*$ 

THE COURT: See if you cannot change that date. 

MR. KIRSCHNER: Well, it depends on what condi¬ 


tion the finger is. If there is surgery it should be within 
eight weeks after the injury. That would be approximately 1 


eight weeks after the injury. 


■ M 

f V i 


MR. WALKER: Your Honor, he is not stating that 


it will take eight weeks to recover from surgery. 

MR. KIRSCHNER: Oh, no — let me be clear. 




The surgery itself will only take a day, or less. It is /> 

*. } , 4 

simply that the injury was sustained — November 25th 
would be approximately eight weeks from the date of the • ?’ 
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injury. The doctor will look at it and perform the 
surgery. The surgery itself will take less than a day, 

and I will be ready to go the next day. 

THE COURT: All right, we can work that out. 

MR. WINOGRAD: Your Honor, for Mr. Jack Levine, 

I am going to be engaged in a State matter which will 
probably end the second week December. I could probably 
be ready thereafter, but I am in the same position as Mr.* . 



Doyle. 


THE COURT: That comes near the Christmas 

holidays, and that is just no good. 

MR. WINOGRAD: I realize that. Your Honor v 


V'.-v 

< . I 


THE COURT: All right, I am trying to work if. ■ 


: m 


out. 


we are going to go to trial - I mean, everybody 
in a case like this is tied up here, there and every othir £ 
place, and you do not leave the Court with very many 

reasonable opportunities. ' v - 

MR. DOYLE: Your Honor, on behalf of Mr. Seg^yj 

all I need is three weeks between the trial — i'-'Vty JS, 

THE COURT: I know but that gets us over 

next year. Don’t you have any partners? " ^ 

When do you say you can go to trial? 

MR. DOYLE: Your Honor, I can go to trial*■«*, 
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time beginning January 1st. 


■v:.? 

10 . 


THE COURT: That is after the 1st of the year. j 
When can you go? 

MR. WENDEa: Your Honor, I have been instructed 

by Pape & Mallet, the counsel on this case, to try to put 

the case over Until the 1st of the year. 

MR. KIRSCHNER: I will be available the 1st of 

V 

December, your Honor. 

MR. GREENBERG: The second week in December,) ypui 



Honor. 


THE COURT: The second week in December. * 

tf'V • 

MR. GREENBERG: Yes. I have two trials ., 

! 

scheduled for the first week of December. VJ ’ 

.• S , II 

MR. WINOGRAD: The second week xn December# yo\ir 

. \ 


Honor. 


MR. ROSEN: The first week in December. 

MR. NEWMAN: I will be ready at any time 

i ■ * T* 


the end of November. 

THE COURT: Well, the latest I can go is DecMMili. 

y tv. 

1st. You will just have to adjust your schedules to t#at 

» ■> . 

the first week in December, and that is ample time for V 


everybody 


; fv- - 

’ V 

MR. DOYLE: Your Honor, that is physically 

. - 

fr\r mp to do it. * 


impossible for me to do it. 
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THE COURT: All right, we will sever you 


MR. WINOGRAD: Judge, I am in the same position 


What is your commitment? 


THE COURT 


I will take you subject to your trial 


motion to sever if it goes on 


MR. WINOGRAD: Will that be done with me also? 


THE COURT: Subject to your commitment. 

, • > 

l ' • », 

What is your commitment? I want to knotf what 


it is now 


MR. WINOGRAD: People versus Vario, State 


Supreme Court, Kings County. 

THE COURT: And you have actually to be on 


MR. WINOGRAD: Absolutely 


Your Honor, that doesn't allow a.. 


MR. DOYLE 


single day for preparation 


THE COURT: You have lots of time between 


That's it 


and then 


I have this other six weeks tr 


MR. DOYLE 


THE COURT: I am sorry, I cannot run this 


just to suit your 


MR. WALKER: Your Honor, the Government wou^^ 


like an opportunity 


THE COURT: Just a minute 
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then 


the start of the trial. December zna. 

All right, now, what is your problem? 

MR. WALKER: lour Honor, the Government would 

initially like to state that we would like the opportunity 
... __ rpgnnnd to any motion to sever on the 


we feel that 


THE COURT 


The motions will come in 


that time, actually on 


MR. WALKER: Very well, your Honor 

THE COURT: Now what else? 


MR. WALKER 


Two defendants were 


should be taken today 


we will take those 


THE COURT 


right now 


YOU remain and we will get to the other m. 
MR. WALKER: Very well. 


the court 


THE CLERK: Mr 


tanding 
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DEFENDANT FIWKELSTEIN: Yes, it is. 

THE CLERK: Do you have a detailed reading of 


the indictment? 


DEFENDANT FINKELSTEIN: Yes. 

THE CLERK: How do you plead to the indictment? 
DEFENDANT FINKELSTEIN: Not guilty. 

THE CLERK: Mr. Zuber, is this your attorney 


standing alongside of you? 




DEFENDANT ZUBER: Yes, it is. 

f 

THE CLERK: Do you waive a detailed reading of 


the indictment? 


DEFENDANT ZUBER: Yes, I do. 


t i r 

THE CLERK: How do you plead to the indictment? >. 
DEFENDANT ZUBER: Not guilty. 


MR WALKER: Your Honor, the Government would 

ask that a personal recognizance bond in the amount of JJjj 

$15,000 each be the bail fixed for each defendant. 

MR K 1 RSCHNER: Your Honor, on behalf of Mr.o 'v 

. * 

Zuber we object to that strenuously. Under the new 

, v 1 i . 

* \ J I. 


that have been promulgated as of July 1, 1974, summons*^,- ?■' 

are to be issued, unless there is some good reason fo» ay . 

• i 

warrant to be issued. I take it Mr. Walker is also 

a.. . * . 


asking for a warrant now. 


.• ;a 
J^kr n 


■ w * 

MR. WALKER: No; I am just asking that bail 
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fixed to guarantee his subsequent appearance in court, in 
the amount of $15,000 personal recognizance bond, which 
requires no cash or surety deposit. ! 

MR. KIRSCHNER: I withdraw my objection. 

THE COURT: Bail set in that amount; personal 
recognizance bond of 15,000. 

MR. NEWMAN: Thank you, your Honor. 

THE COURT: All right, now let us proceed. 

What do you want in the way of -- 


J 






V *- 


Incidentally, on any of this discovery, on any 






of these motions, what goes for one goes for all so that we * 
dorl' t have to listen multiple requests for the same relief. 
Everybody gets the benefit of everybody else's efforts. 'j 
MR. WALKER: Your Honor, perhaps I could briefly 
state what the Government agreed and consented to in 
private conferences with all the defendants. 

The Government has agreed to furnish to the 

extent not stated in the indictment the times and places 

' *• * l • 

of the various means of the conspiracy and the overt acts 
of the conspiracy. 


I 


* 


* 


In some cases these times and places ? 

'' 'lX 

and/or places are stated, but to the extent they are not t . / 

V 7 hi 

. . 

the Government will furnish that. '' ■'YW 

k - - 

The Government would also agree to make avail-,, \v 


able documents which pertain to the substantive counts, ; 
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that is, confirmation slips, any transfer records and 
letters that are referred to or may pertain to any substan¬ 
tive counts. 

The Gov eminent also states that we have various 
documents, corporate documents pertaining to Pioneer 
Development Corporation, and we have no objection to those 
being made available for inspection. 


and when? 


THE COURT: Where will you make them available, 


MR. WALKER: They will De made available in my 


office starting next Tuesday. 


THE COURT: Is there any particular time? 

MR. WALK ’':: 4.30 — 4 o'clock in the afternoon, 

your Honor. 

THE COURT: All right. 

MR. WALKER: And I wo\Id ask each defense 

counsel to notify me in advance when they wish to come in 
and inspect the documents so that I will have them available. 
THE COURT: All right. 

MR. ROSEN: Your Honor, may I be heard? 

I 

I just wanted to ask Mr. Walker if he would , 
also consent to exhibiting any stock certificates — 

MR. WALKER: Yes. 

MR. ROSEN: — in his possession indicating tfte 
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transferor and transferee. 

MR. WALKER: Yes. By "corporate records" 

L meant the stock transfer records of Pioneer. ^ , •• 

THE COURT: Including these certificates? 

MR. WALKER: Including the certificates. 

THE COURT: All right. 

MR. ROSEN: Thank you. 

4 • 

MR. WALKER: I should also state that I have 
brokerage records which I will make available - any of the * 
brokerage records referred to in the indictment, or 
brokerage house, and to the extent that I have those they 

will be made available as well. 

MR. WINOGRAD: Would Mr. Walker also cona^^**. 

turning over to defense counsel either the grand jury 
testimony or testimony before the SEC, as well as any 
statements given by the defendants, to respecti-e counsel*.* 
MR. WALKER: Your Honor, I forgot to mention ‘ 

X L * 

that. The Government will make available the grand .jufcy .,• 
testimony and statements in the possession of the Gov^n- 
ment by any defendant to counsel for that defendant. 

MR. WINOGRAD: What about the SEC testimony? ^ ; Jjj 

THE WALKER : Yes . ^ * . • .• 

•’ '' i ii -’V' 

MR. WINOGRAD: Thank you. , *k : ; 

THE COURT: All right. * *“• 


SOUTHERN OUT RIC T COURT REPORTERS U S. COURT HOUSE 
EOtEV SQUARE. NEW YORK. N Y. CO T «S«0 








T 



JA66 


KIRSCmER - ■'<*>* Honor, we would also request 
that we be advised as to who the other co-conspirator, are 

who have not been named in the indictment, if that is Known 
to the Government at this point. ' ' ‘ * 

MR. WALKER: we would object to that on the 

basis that that calls for witnesses, revealing possible 
Government witnesses. 

MR. KIRSCHNER, Your Honor, in that vein we 
would also request a witness list consisting of the „a.e.* 

and addresses of the Government witnesses, pursuant to ' ‘ 
Rule 16(e). , ^ ’ 

•i 

the COURT: You are not entitled to 
except in a capital case, unless the law has been 

MR. KIRSCHNER: Your Honor, I believe as 

July 1st the Federal rules were amended. Rule 16lel 
provide that the Government will turn over the list 

defense counsel unless they can demonstrate some 
to. 

THE COURT: Is that so? 

MR. WALKER: Your Honor, the Government is 
aware of this particular rule. The Government talc., 
position that we oppose the turning over of these n. 


witnesses — 


•r 

MR. KIRSCHNER: I can produce it for th<’ 
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THE COURT: If it is part of the Federal 

rules — 

MR. WALKER: They have been suspended for one ‘ 


year. 

THE COURT: For one year. That is what I 
thought. Isn't that so? It has been suspe ;ed. You 

f 

are a year early! 

r 

MR. KIRSCHNER: Your Honor, I believe that the 
Federal Rules of Evidence as opposed to the Criminal rules 

• .• i- 

I simply have the Criminal Law Reporter which indicates 
that the rules were effective as of July 1st, 1974. 

THE COURT: You are in error. 

No, I deny that request. r-tt 

■ ■ * 

MR. KIRSCHNER: In addition, your Honor, we 
would also request — 

THE COURT: Does the Government have any reason 
why you should not disclose it? 

MR. WALKER: Yes, your Honor. 

THE COURT: What is it? 




*1 




W4 


ityi 




MR. WALKER: Specifically in the case of this \ 

74 


man 


s client we have reason to believe that the witnesses,- 


might De subject to pressure, 
THE COURT: Why? 


* \ 


v 

£ 


MR. WALKER: Because we have information that, 

4 
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19 ' 


this man's client has exerted pressure in the past, or has 
sought to do so, and specifically that threats have been 
made against individuals — more specifically with regard 
to this man's client, the information that the Government * 
has is that he has carried a gun in the past. Granted ,> 

i 

• • r.,, r nr fiiia vears ago, that that inform 

that it is some four or rive yeaia m • 

t . i 

• t 

ation took place. " **'*; 

/A ‘.j * i 


\ • * 


• ■ l 

THE COURT: No, I deny it. 

MR. WINOGRAD: Would the Government also consid®* 

i ’ Tj: 

turning over to defense counsel any copies of ohysical 
examinations conducted by the Government, such as 
written analyses or anything similar that was used By 
Government in connection with this case? 


MR. WALKER: Yes, if and when such examination* 
are done, the Government will make the reports available 

•* » * 

to tho defense. .' % 

THE COURT: Are there any in existence? ^ 

. •*.* 

MR. WALKER: There is none in existence. 

•S 


THE COURT: If they come into existence, make 


I assume you mean the handwriting. 


them available to the defense— 

I assume you mean the handwriting. 

</ * 4 . 

MR. WINOGRAD: That is correct, your Honor 
THE COURT: How about line-up applications f„ ^ 
MR. WALKER: I do not believe there is 
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*> m 


that now. If something develops between now and the 
trial, it will be made available. 


MR. KIRSCHNER: We woaid inquire whether or not 


, V V. 

there has been any electronic surveillance. • r 

THE COURT: Has there been any electronic 

surveillance? 

MR. WALKER: No, not to my knowledge. , ..._ , ; ^ 

u -it 

MR. KIRSCHNER: Your Honor, we would request * in*, 

, 

that there be some sort of memorandum secured by the ■}{ \ r 

. r" . •Vv .vj 

Department of Justice, signed by someone in the Criminal i : ’J >,^ 

4 ' $ i 

Division, to the effect that the various agencies have* :* • > » 

been checked, the FBI, the Secret Service and so 

to determine whether or not they monitored any of the^fe^ ^^H 


i*. i V i‘.* 

m 

i : * Ti. I 




defendants. 




THE COURT: I don't see why. If counsel for 
the Government who appears here in the person of Mr.'Walker, 

< , V ‘ jfv 

is misrepresenting it, and Mr. Walker says "No", I would, , v, 
think that would be the best thing in the world to happen £ 


to your client. d ’ 

MR. WINOGRAD: I am not suggesting that Mfi* ^ j 


Walker is misrepresenting anything at all, your Honor.*' 

a- tin 




May I inquire as to whether or not there 

'Vi/: 


inquiry made? 


e t •$ 

^ " •, L* *1 

MR. WALKER: No formal inquiry has been ; J 
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However, I will conduct a formal inquiry at the request of 


and make the 


THE COURT 


MR. WALKER: Yes 


MR. WINOGRAD: Thank you 


THE COURT: All right 


MR. DOYLE: Your Honor, may I address myself to 


the discovery and bill of particulars together 


With respect to the bill of particulars, your 


Honor, there are two key allegations with respect to th« 


The first, and probably the most important 


omissions of material 


facts in conversations or statements that he allegedly 


made about Pioneer and about the assets of Pioneer 


The indictment does not tell us anything 

* 

what he allegedly said that was true or false. Therdris^. 

’ ft ^ 4 

simply nothing in the indictment about it, and Mr. Walker foj, 

v •(B 

has opposed burnishing any further details as to what the , 

defendant Segal allegedly said on any occasion, or even I 

‘. * 

substance of it that is said to be false or a misrepresent-' 


ation or an omission of a material fact, and I think - 

ONLY COPY AVAIL‘AE|C 
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out that information it is virtually impossible to prepare 
to meet that key aspect of the cas. 

THE COURT: I think you are asking for evidence. 

MR. DOYLE: Your Honor, normally that is in.- the 

indictment itself. The defendant will be said that the 
following statements were made by him that were false, t 


A through Z 


THE COURT: Well, I have looked at indictment#'> 


for 15 years — 


•V 

__ : 4 Ttv 

55 * .* 4 Jr 

. «7 V 1 

MR. DOYLE: Your Honor, when I was here, in ftw# 


every securities fraud indictment that I saw said that^tj^e' : 
defendant made a statement that the security of company, 

was valuable because it had an important mercury mind dr^Vts 

■ i ' '»7 f 

had this or had that. There is nothing here that is '/’ 


concrete, 


THE COURT: I heard you, Mr. Doyle 


. I don't . 


agree with you. I think you are asking for evidence. > 

•i . 1. 

In my view you are not entitled to it. 

MR. DOYLE: Your Honor, the second key area ’*:*<!*, 

1 \gfi •(-' 

with respect to that is that the Government is opposing**^/# 

—~ V 1*% 

l K 

advising the defendant Segal of the names of any other 

perso ns to whom he supposedly made the misrepresent -,^_ 

ations. In other words, we don't know who he said,, 

to or where he supposedly said it. There again r^^SteJ 

riMI V rnnu 
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do not know where to go. 


' ; i* ; ‘ *: 

* V*. 


THE COURx: I think he satisfies that by giving 


you times and places. 


MR. DOYLE: Very well, your Honor. 

' * 

Now with respect to the second key aspect of 
this case, it is that it charges the sale of unregistered 
stock, and it charges wilfull violations of the Securities 

• ? 

• ’ <t* , j 

Act in that connection* and I would like to ask the Court 
to direct the Government to advise whether the defendant 

r . U J 

Segal is alleged to have had actual knowledge of the ‘ ‘ : ji 


provisions, or the substance of the provisions, of the 
Securities Act relating to the registration of securitiy^^ 
or whether he had actual knowledge whether they were * 
applicable to the stock of this particular company. 

’V 

Here again, your Honor, this is a very key 
aspect of the case. We do not know what type of wilful-y. '* - 

•K 

$ 

ness or knowledge, if any, the defendant Segal is supposed*^ «. 
to have had, other then the boilerplate language of "u&lspr^H 
fully, wilfully and knowingly". VifesM J 

THE COURT: Denied. 

jt* JE 

. MR * DOYLE: I would like your Honor to ordep 3 

Government to advise whether it intends to prove any 1 
acts not charged in the indictment. 


the COURT. There again I think you are callrl 
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evidence — unless he wants to volunteer it. 

MR. WALKER: No, your Honor. 

MR. DOYLE: Finally, your Honor, with respect to 
discovery and inspection, Mr. Zuber allegedly acted on 
behalf of Mr. Segal, and the Government opposes turning 
over any written authority that may exist, consisting of 
the authorization of Mr. Zuber to act on xMr. Segal s 


behalf. 


I do not see any basis for opposing turning it 


over for inspection, if it exists. 

MR. WALKER: I opposed the motion. I did not 

want to disclose whether the authority was written or oral, v 

* »; -» 

I believe that Mr. Doyle has the benefit of a very detailed | 

"l.j 

indictment. The Government did not even have to allege 
that particular paragraph to be able to have the evidence 
admissible at trial, and the Government would not like to 
be pinned down on that kind of an allegation. 

THE CoWlT: I think so, too. I think you ai*e 



calling for evidentiary detail. 
Denied. 


V, 

*ti 'h, £ 

1* T 

c 


MR. DOYLE: Your Honor, with respect to the 3501)‘“»■ 
material, the Government has advised that it intends to xnake 


it available the day before each witness takes the stand. . ^ 

In order to expedite the trial and in order to make prepara^ 
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inks 

tion of the trial more effective, we would request that 
the Government make available the 3500 material a few days 
before the trial. 

THE COURT: I would direct the Government to make 

J 

it available as soon as they can, without in any way 
jeopardizing their case, and I would also direct you not 
to wait until after the witness has testified, unless you 
feel compelled to do so for good and sufficient reasons..- 

*4 1 , 


MR. WALKER: Very well. 


r 


THE COURT: And I would also ask you to make ^ 
sufficient photostats of 3500 material so that each counsel • < 
can have one, so that we do not have to wait while everyone,_ 

y :V 

reads it up and down the line. ' & 

All riqht? 

i 

MR. WALKER: Yes, your Honor. 

MR. DOYLE: Thank you, your Honor. t 

•* V 

MR. WINOGRAD: Your Honor, would the Government^ 

be kind enough to indicate how long they think the Govern-, Jj 


ment’s case will ta<e? 


THE COURT: Can you help us? 


1 ' ‘' i 

i 


MR. WALKER: Your Honor, I think it depends- 


course, on whether all the defendants are ultimately , 

us on the day of trial, whether there has been any pret^M 

•’ ' A 

disposition made of the defendants. 

; 

' i 

\ 
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: m 


However, the Government's estimation of this 
is that this trial can be completed within three weeks. 

MR. WINOGRAD: In connection with that, your 

' “ t>7 

Honor, would your Honor be kind enough to explore the possi¬ 


bility of severance as to any other defendants named in 
this indictment at this time, knows of statements made 

r ,, 

either before the grand jury or the SEC? >’ 

THE COURT: You are talking about Brady? • . j 

> , *, }\ 

MR. WALKER: Bruton. ^,4 

MR. WINOGRAD: The Bruton problem. - •, > 

MR. WALKER: Your Honor, I anticipate no Brut^pD . i 

i ' . y 

i 

problem, and to the extent that any statements are sough£ - ■ 

V 

to be offered against any one defendant, the Government’- > 

• ’ ' ’V 


would take great care to see that those portions are 


*v: 


redacted that pertain to the others. ^ 

THE COURT: I am sure you will do that so that' 


we do not have any delays. ^ 

‘ • Vi •• 

-*< X; ,, 

MR. ROSEN: Does your Honor have a copy of t 

••/** y 

indictment before him? '* 

■* t: 


THE COURT: Yes, I have it but I do not hayeiXt’\; 


; 

■ • n-r 


before me at the moment 


moment. , V, V*; 

JjtT- 

(Handed to the Court.) . • 

- >?*•’ r V 

SEN: May I direct your Honor to Count 2 * 

* * > ? 1 


MR^SEN: May I direct your Honor to Count 2^’ 

of the indictment entitled "Objects of the Conspiracy 11 ? ’* 

**V 
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under Coant 1, Paragraph II. 

(The Court examines.) 

A 

MU. ROSEN: Do you have that? 

THE COURT: All right. 

MR. ROSEN: With respect to that, your Honor, 
would your request the Government to turn over - to allow 
inspection of any material taken under a search or seizure, 
which might be the basis for that Paragraph II, and whether 
or not that material was obtained pursuant to a warrant, 
and if so, by warrant, a copy of the warrant and affidavit 

accompanying it. 

MR. WALKER: I can represent that there are no ; 
searches pursuant to any warrants or searches *rtot pursuant 

to a warrant in this case. 

MR. ROSEN: That answers it. 

MR. WINOGRAD: Your Honor, you raised the 

question about Brady matter. I do not believe the 

* 

Government responded. 

Is there any Brady material? 


*, v 

ft 


TV 


\ j? + 
«‘ * 


MR. WALKER: The Government is not aware of ftBJ 
material, and is aware of its obligation under Brady, and 


will furnish such material when it becomes aware of it. 

THE COURT: Anything else? 

MR. POYLE: Your Honor, there are certain other 
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that I wou 


I do not want written motions 


THE COURT 


I state what they are 


MR, DOYLE 


Your Honor, we have a notion to dismiss the n 
the ground of unnecessary delay in presenting 


the grand jury 


THE COURT: All right, I will hear tna 
soon as we get through with the others 


other discovery motions 


behalf of the defendant Howar^ 


MR. NEWMAN 

Finkelstein, the U. S. Attorney has Informed me that 
various times in his office he has made notes of conu^^'i 
tions during interviews between himself and my client, V* 
Howard Finkelstein. I believe at that time he said he 
would furnish me with copies of the notes, although he di^ 
not mention it when he was listing that material which,hi.; 


would turn over 


MR. WALKER: If I have 


11 make such notes available, j, 


MR. NEWMAN: Thank you 


THE COURT 


Anything else? . ■ ?, 

MR. WENDER: Your Honor, I would like an 
V able to submit written motions to the Court, 


tunity to 
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THE COURT: No, I do not want written motions. 

I will hear any motion you want to make. You can write it 
ou+" all you want but I am not going to read it. I will 

take oral arguments. I will hear you at any time. I am- 

* 

available any morning at 10 o'clock. You can arrange it , 
by calling my minute clerk, whose number appears in the 

. ( 

Law Journal every day. I do not see any need for it. 

» 

And if you have any afterthoughts, - I realize that this 

w, * 

conference was called early and that some of you may have —* 


i: 


• * 

but you are not precluded from making any valid motions^ y.. 

, 1 V $ 

t ' i 

in any way — I do not mean to do that at all. I am just J 

.V" 1 ’ * 

trying to cut out all delays that are just unnecessary/., 1 
See if you can exhaust your memory on the motions yoU; ,, ' \ 
would like to make. 

HR. WENDER: Your Honor, very frankly, we are of 

. T ^ 4 • .* n 

counsel/ and the counsel who as of this date will be rep— ^ 

resenting Mr. Scardino is in Texas. They have asked _ 

■» ^ ^8 

to ask your Honor for some reasonable time in order to < T ~ 
submit motions. I will relay to them your 

and I will then be able to be in a position to bring or£ 
motions before your Honor. 


4 


ft* 


_ _ 

THE COURT: You can relaty to them what- we 

1 i 1 

■ ' -i 

already accomplished this afternoon. I would think 
pretty much exhausts the discovery phase of this thing.. <r * 

ONLY COPY AVAkABtfe v : ^ 

* '$.0i t 

SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE '* * LkM 

FOLEY SQUARE. NFS YORK. NY CO 7 At SO 






» • 





•-V 



JA79 


MR. WINOGRAD: Your Honor, there is one other 

thinq with respect to discovery. Mr. Walker said he 
would be kind enough to turn over to defense counsel copies 
of grand jury testimony, the SEC testimony of the parole- 
ular defendant. I was wondering if we could have an 

exchange of this material between and among the attorneys..* 

■ 

THE COURT: So that you know what each defendant 



says 7 i , t 

j ; \ 

MR. WINOGRAD: That is correct. ^'4; 

* * 4fe| 

MR. WALKER: Your Honor, I think that is 

the defendants. So far as the Government's obligation 

•, 

under Rule 16, it is to turn it over to each defendanfc.4 • 


I am not going to turn over any statements of other 
ants to a particular defendant. 


defendantVf.jl 


~f * r - T4I 


THT COURT: I think he is right. I think that 
is sometiiing youhave to work out with your co-defendants. 


MR. WINOGRAD: Okay. 

THE COURT: All right. 

* 

Is there anything else other than Mr. 

. ■,•>■ . 


motions? 




(No response.) . •>* : *1 

J “ ;w.j 

MR. DOYLE: Your Honor, with respect to fchat j 


motion, I would prefer to have a few days to rese^r^h^ife i(J r , 

V ‘ ' K S Jt' 

and present it orally. I do not intend to do so 1ft 

' ■*%[' 
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writinq, but if I may have a few days — 

the COUT: I will, but let us hear the 

motion — 1 may reverse myself if I am wro ng. 

• J 

MR. DOYLE: All right. 

Your Honor, the facts in this case were known to 
the SEC in early 1970, and there really is absolutely 
nothing that I can think of to justify the incredible delay 

J * 

that has been taken in presenting this case to the grand ^ ^ 

jury. This is an inherently prejudicial situation to sorce.^ 
body such as my client who really has now, so long after 
the event, to try to reconstruct all the events of 1970. 

I think *n order to avoid dismissal of thi*> 
indictment, and in view of the inherent prejudice in this / 
kind of delay, that the Government has a very strong burden 

in justifying the delay to the Court. ^ 

THE COURT: Mr. Doyle, you say the facts were , 

J 

known to the SEC. Do you mean they completed an ih^sti 

_ . 


gation? 




MR. DOYLE: Yes, your Honor. ,^ 

THE COURT: In 1970? 1 ^ 

MR. DOYLE: Yes, your Honor. There was a ^ , 
civil proceeding in 1970 that resulted in decrees and the ^ 


whole case waws wound up. It could have been referred. 
to the United States Attorney in early 1970. Thi^Ae^ 
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was discovered immediately after it happened, so this is 

not a recently discovered set of facts. 

THE COURT: You mean they beat the Internal Revenuje 

if' t 

bv two years in the race to the Court House? 

What about that? 

walker: Your Honor, the Government commenced 

its investigation in this matter promptly in 1972 when a 

criminal reference was made. . 

I ■ ’ 

THE COURT: What about this point that the S|C ^ 


had completed its investigation in 1970? 

MR. WALKER: tour Honor, my understanding is 


X 




. K 


n a'A 

•:4 

that the investigation was not completed in 1970: 
they had commenced in 1970 and that it extended for years -Ip* 
after that. My understanding of it that it was not com- * 
pleted in 1970. The testimony was taken of his client ^ 
in 1970, but the investigation carried on long after that. 

T am not prepared on a detailed basis to answer 

that at this time. 

the COURT: All right, set up an appointment 


With Mr. walker at 10 o'clock some morning and I will &PAF. 


i ‘*r. 



vou in detail. 

MR. DOYLE: Yes, your Honor. 

THE COURT: And give me three or four cases 

you think apply. 
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MR. DOYLE: Yes, your Honor. 
the COURT: All right. 

MR. GREENBERG : Your Honor, I woulc. assume that 

motion would be applicable for all defendants. 

THE COURT: Well, that is a little hard to say, 
because there may be different situations. 

MR. WALKER: Your Honor, it is qoing to be the 

Government's position that 

THE COURT: T do not think I can say that. 
Normally I would, but I do not think so because the situ¬ 
ation may be different as to each defendant. 

MR. ROSEN: Your Honor, may I just make a 

suggestion, that if Mr. Doyle's motion should be taken 
under consideration by_vour Honor, and if by any chance 

7 s 

it should be resolved favorably in favor of Mr. Doyle's^ 
client, then would your Honor consider an application from 
each of the other defendants' attorneys? 

THE COURT: Certainly. 

MR. ROSEN: If it is denied in Mr. Doyle's 

case there would be no point in making it. 

THE COURT: Certainly. If I decide it favorably 

* r 

for Mr. Dovlc I would direct Mr. Walker to advise all of .. w 
you and to give you an opportunity to make it. 

MU. ROSEN: Thank you very much. 
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MR. NEWMAN: If vour Honor nlease, I would 


3 appreciate it -- 1 assume the other attorneys would also 

4 if we coul 1 be notified the day you would hear arguments 

5 on this motion so that we could at least be present. 

6 |] MR. DOYLE: I will be happy to notify counsel, 


vour Honor. 


THE COURT: Will you notify counsel? 

MR. DOYLE: Yes, I certainly will. 

THE COURT: All right, set up the time with 


Mr. Walker and the others. 

MR. DOYLE: Yes. 


1 If 

THE COURT: And please do it at some time before tM 


some time durina October. 


MR. DOYLE: Yes, vour Honor. 

THE COURT: I would like it as soon as you can 

convenient!v do it. 

MR. DOYLE: Thank you, your Honor. 

the COURT: Anything else? ^ 

*• $ 

(Wo response.) 

THE COURT: All right. 

MR. WALKER: Your Honor, may the two defendants 
who entered their pleas today be fingerprinted and photo¬ 


graphed? 


THE COURT: Yes 


southern district court reporters, u.s. courthouse 
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graphed 


1 direct then to be finqerprinted and photo¬ 


liave that personal recognizance bond by noon 


tomorrow in the Clerk's office. 


MR. WALKER: Your Honor, there is one other 
nutter, and that is the personal recognizance bond, through 
an o^crsiqht for Acton and Clegg were not signed or filed, 
and 1 would ask their attorneys to do so. Thev were nere 

the other day. 


THE COURT: Will the attorneys for Acton and 

Clgg siqn the personal recognizance bond. 

MR. ROSEN: Monday is a holiday. That will be 


done on Tuesday. 


THE COURT: That's all 
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DOVJJ:. v our Honor, thi r ' s a motira 
1 J V tne defendant Allan renal for dnsimissal of the in 
Jtcti lent hared cn the substantial nroindiotnont delav 
in fair. c^o. *'hcre are only two canes that I woul 
call to '-our Honor's attention. The *ir:,r is the 
Hunrene Court decision in Marion, which is 4c4 rp 30 , 
that camo down in Dccenber, 1071, and the District of 
Columbia case of Hors, 340 P. 2d 210. 


Very sinnlv, vour Honor, what ”arion sa” 

1 *. that oreindictrent delav does not present a Sixth 
tenement nrolilon but it leaves o^m another t''ne of 
•institutional problem with respect to oreindictrent 
del a”, which is that of due nrocosr. 

Pssentiallv, the court holds that the rip. t 
to sneodv trial, attaches onl” after a formal charpo i 
’Mod aaainst the defendant either in the 'err o^ a 
. .tip 1 nint, an arrest or an indictment. However, t , 

ccun does state in the ra^orit” ooinion that a showia. 
r ’f a - tual prejudice can still entitle a defendant to 
1 «li lissal based on oreindictrent dela*-. 

n ’hc: District of Columbia case in n or.s deni i. 
ii . ,t different theory of dismissal, which is that 1 
has supervisor^ nower over the administration i,r 
1 . . 1 I procedure in the courts and it can look int- 
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iusti r ’cations and the reasons for nrcarrofit dcla'' 
and in that case, the Ross case involved a do 1 av betw.?. i 
the conduct o* a narcotics transaction and the fi liner 
C, c a complaint, "hieh i;. that ease war about 10 months . 

■ ird the court in Ross hold that there was not justifi . 
iion r or the delav. Tt also balanced tho Prejudice 
in tho case and it hold that tire indictment should be 
dimissed in that situation. 


mi: coup: 


That is tho P.C. Court of 


f i .nea 1 s , 


' i .1 >oa 1 r . 


HR. DOYLE: 


That is the P.C. Court of 


Tin: r ntjpvj VJhat was the panel? 

HR. DO v Ij]:: Uashincton, Panaher and licc.i 

HR. WALK!’ 1 ’: Panaher dissented, eour 

’ -nor, rather vioorouslv, 

"TIE COURT: I would think so. c G aho id 

HR. DOYLE: Your Honor, the contention 

cli'.t Mr. fonal makes here is that there is an anna rent. 

. i* .! intia 1 prejudice from the do la*’ bv reason th 
■ i ■ '.hat at least one witness, an important witness, 
ih • . -conspirator, Eddie Levine, is dead. Ho died 

ars aqo. That the brokerage c irms, the 'Jew 

. ! rokeraqc r irns, at least Karen is now defunct 
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>rvis is in liouidation, that Mr. focal' s own records 
of those transactions appear to bo substantially 
dissipated over the vears, and I understand the nrosid 
of this copoanv is also dead. 

’Iow, briefly, the chronoloqv of this case 
l.; that the order of investigation the fE C openino 
the civil case was in April of 1970, which was iust a 
month a c tor the last concrete act aliened in the in¬ 
dictment. I think there is a mail-inn aliened in 
March o c 1970. Mr. focal's testimony was taken on 
. ,: e' occasions in the summer of 1970 and his tontine 
;s comnlotod by that time. The criminal -- a iudn 
rient acainst Mr. Sepal in the civil action was entered 
In Mnv of 1971, so that there was a noriod o f almost 
a vear between the time that his testinonv was taken 
.cl <i civil iniur.ction was entered anainrt him, and t 
• «r t, a civil case was wranned uo, accord inn to die do» . 
-ntrjes, l" 1 ’ October 13, 1971. 

Mr. Walker has advised mo that the criminal 
v ' *nce renort in the case was in December of 
i9 i that the case -- 

MR. WALKER: Excuse me. Was dated D. ■ 

■ i ; > — 

MR. DOYLE: I an sorr”. Mated Fvcem 
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1)71; that it care to tho attention o* the Unitor! 

.Staten attornov, an T understand it, in Juno of 1972 , 
tiiat Hr. Walker initiated his investination in the 
^al! of 1°72, then had to deal with other natters, th i 
So renewed hin investigation in tho *all o* 1971, at 
. Sicli tine ho spoke to the defendant Social and had nnrJ 
to the defendant Sepal somewhat before that, at vhic . 
tine the defendant Serai had waived counsel and had h 
several conversations with M r. Walker. *'r. Walker 
has consented to furnish to me the notes o' those con ,, 
nations in connection with the discoverv o^ the case. 
•.Son apnarontlv pile intensive nrand iurv nhaso o r thr 
investioation commenced in earnest this f all, result!n 
the indictment ip. October. 

To that what v;e have here is a oattern of 
t-oiienine this case a very low love! oriorit" anon a t, 
.,i, ns arroncies. It doesn't seer to be an extra- 
iiii.arilv conn lex indictment, justifying the four an * 
I, >lf years that it did take to brine it. 

It would seen that the f ~ and the U. r. 
ti ipv, working either seriatim or in conjunction, 

, ,| | W el! have brought this indictment within six 

•. after the r ncts were discovered. Thev were 
i; ; >ered just about immediately a r ter tho events t. • 

a 
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i lace during a limited period from about October, lOf. > 
until the middle or the latter part of 1070. 

Now, the court has a nix-nonth rule with 
respect to the trial of cases. Ho have a vorv elal. ■ 

• :te judicial apparatus guaranteeina to defendants in 

ihis court that afier indictments are filed they will 
net r,needy trials, and I know that your Honor works vor> 
earnestly in implementina that nolic-’ and that rule. 

Hut we have the unfortunate situation that on the othe • 
side, the nroindictment side, there is virtually unli , 11 . i 
] itivude within the framework of the statute of 
limitations in the conduct of investioations, brinair.., 

4 

them to fruition, so that very substantial prejudicial 
delavs occur virtually '-’ithout court supervision dur¬ 
ing that period, and *lr. HaIker has called to mv atte.. 
t ion various cases that I am sure he will cite to 
mr Honor in v;hich SHC investigations and V. H. attru... 
i .i ventilations have taken four and three-ouarter veai :., 

* iiir -rears and seven months, four years and ten month... 


.r.d ) submit to vour Honor that it is time that the 
- mu I does exercise its inherent power over the admin 


stint ion of criminal justice in the court. 


21 I 


Tin"! COURT: But doesn't Conrrross do th..i 


t. ciives an agency six vears to move? 
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MR. DOYLE: I think it renllv does, vnur 

Honor, t^ root certain problems. If a case is dis¬ 
covered onh' a year before the statute runs the, of 
course, th° statute of limitations is a protection. 

THE COURT: Isn't it there so that the . 1 . 

'.iolrtv bu^urocracv can qrind its wheels or norhans to 
too end that no one will be uniustlv accused? 

MR. DOYLE: v our Honor, oerhaos oroiud. 

i:; a kev element of this. I think that the Ross ca 
ii cl ray that in oxercisinc its inherent never the 
•• urt. should balance the question of prejudice toqoth 
1 th the noestion of iustification c nr the do la". 

It naY be that if no one is prejudiced in anv wav bv 
a substantial delay, and the Supreme court in Marion 
did sav that inherent nreiudice, euote, in ether won 
rviudice sinnlv from the nassaqo of time, without 
i;,,. disappearance of specific items o* evidence or a 
'■■! ..*ci fic showinq of nenorv problems, is not enouqh to 
in vole due concept problems, and the Sixth Amendment 
lot apply. 

Then the court said that there would be 
, 1 . to dismiss the indictment. Rut the court’s 
i -nt pover, which reallv is senarate from the Si 1 

Ivent and even separate from due process, could 
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take into account a balancing of these issues, a 
balancing of the justifications for the extraordinary 
delav, which does seem to be verv much of a nnttern in 
those tvnos of cases against the nrejudicc that does 


take place on the narticular facts o^ the case. 

T should add with resnect to prejudice, 
vour Honor, that the defendant Serial himself, of coui . 
doesn't remember these events nearly as well now as h 
would have remembered them four and a halt 1 or five ye • 
ago. Tt is particularly difficult in a case like 

this, where he is alleged to have made various repre- 
.yntntione to various noonlo, and we just don't know 
what the representations were or who he made them to. 
So that it is really virtually impossible to prepare 
a defense as to that part of the indictment, which is 


\, ! 

i; 


i -ally a crucial part of the indictment, given the a! 

11 ii> vacuum of information that we have either from 
ity client or from the novornncnt. 

So that I do think that where we stand .i:. 
si.i-, Is that there is a balancing test here in v:hich 
slice is a component. I don't think the court- 
Vi. et reached the stage where simple preindictmeni 
i i .. in and of itself will justify the automatic di ■ 
, i. I of an indictment, but I think, that we do have 
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here enough apparent preiudice at thin tine to in- 
volte the court's — at least to involte the court's 
inquiry into the justification for the dolav and also 
for dismissal of the indictment. 

TIIE ►JOUET: Does anyone else wish to so.,,' 

for the motion or are you all as hapnv as I am with Mi . 
Polio's arcrunent? 

ME. PCEAD: That is our position. 

t 

ME. EOrriJ: Your Honor, I just v;anted to 

I 

1 . >ntion one point, and that was what your Honor says 

i • so: with government aqents vou have the over- i 

l 

1 .piping, vou have the bureaucracy that tabes place be- 

i 

tween them and so on. But whore the United Ttates 

I 

Attorney's office is handed the evidence, almost 

I 

handed a prima facie case, certainly handed enough to 

I 

■ to a grand jurv on, then we don't have that difficult 

! 

• s the bureaucracy; then we have a little bit of lax.i . 

i 

and <i little bit of dilatory conduct on the part of th.q 

i 

1 

1 aificular aovernment agency, to the detriment of th. 
d iants, who are entitled to ever'’- opportunity 
!• ‘nuatel'''’ defend themselves. j 

Now, in this Particular case when the fir 

I 

» . i nishod interroeatina they not onlv turned over 

I 

> hoy had gleaned from the testimony of Mr. Terra 

| 

I 
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find others , hut also the records and other parapherna L i 

which might have been vital to the government' s case. 

ro it wasn't as if Hr. Walker or the 

particular assistant was starting ah initio with nothin 

available. He starts off with a virtually somi- 

i renarod case. There should he no reason for four 

’’oars to claoso thereafter, to the detriment of the 

% 

i 

defendants. In this particular case two all^qod cr> 
conspirators are nissinq, witnesses whose ter.tinonv 
miqhh be vital to the defense of some of the other de- 
*• ndunts involved, and they can't bo found. Too mu h 
t ime has claosed. Others have died. The defend¬ 

ants cannot adequately, your Honor, present the tvne 
c r case they would have been able to present had this 
thine followed upon the heels of the PTC investigation. 

HR. 17IUOORAD: Joel Winoqrad for Jack 


- • 'O ro . 


I fully ado’-t Mr. Doyle's arguments on 
behalf of M r. Levine. I would iust like to add 
h 1 further thought for the court's consideration. 

My problem is even more difficult than Mr 
ibr 1" 1 s . My client has had an eighth-grade educati .i 

i.i i ,ie was a prizefighter for most cf his life» I • 
h j.'u 'or r difficult for me to communicate effectivel 1 
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with him in connection with the facts of this case. 




I 1 

In addition, your Honor, the witnesses that 




i 

Loth attorneys spoke about beina deceased at this point 




'• 

is the defendant Levine's son, and this is a witness 




il 

1 

• ho would have been beneficial to the defense of Jacl 




1 

iovine and certainly had exculpatorv evidence which 




<1 

would have exculpated hr. Levine from the indictment 




;l 

which he now faces. 




It' 

Ho nv problem is more difficult than some 




11 

of the others because of the client that I have, his 




i 

locational background and his inabilitv to communicai 




l.l 

i 

t-fectivolv the ^acts o* the case. , 



11 

! 

THE COUP.T: How would his educational j 

i 



IS 

background have been improved if he had been indicted 



Hi 

sooner? 

i 

i 

i 



17 

1 

MP. WIUOOP.AD: I am not savinc it would 

1 

i 



Irt 

h- :, ve been improved. I am just sayinq it is that mu. 1 . 

i 

i 

i 



!\> 

i.ore difficult for me to communicate with him and for j 




bin to recall facts about stock manipulations and 




' 1 : i.iiq and thiners of that sort. T mean, he knew | 

i 



.. 

>f those people, but I am dealinq v;ith a person 



21 

[ .■ i ; h ; limited education. That is all I an bringing 




' \ 

1 * 

. i* - court's attention, your Honor. 

i 



I'/t 

1 

!'P.. npm.hHTr;: Vour J T onor, Larrv freon 

' 1 




l‘ 
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' 

) rrn/for Michael Cleqq. 


•( 

X had a conversation with Mr. Cloqq this 


1 

morn .inn by telephone and lie informed me that the 


} 

president of this corporation, of Pioneer Corporation 


** 

l think his name is Bayard Weibert — who was in the 


• 

center of this whole stock issuance, was an olderlv run. 

1 


' 

he was the president of the comnany, and that since 



1J70 Mr. Weibert is nine deceased, and that's why we 


in 

•loin in this application. 


11 

ir. ^leqq feels that he has been prejudice ; 


r 

t' e de 1 nv sin a Mr. Weibert, who was central to thi:. 


i > 

whole case, is deceased. Thank "ou. 


ii 

'*R. WALKER: Your Honor, Mr. Dovle's 


h 

.statement of the lav/ as expounded bv the Funreme Court 


u> 

in the Marion case is substantially correct. Mario:. 


If' 

1 

however, aoes a bit further. Marion says that a 


i 

i 

,i::e could be made out under the due-process clause fui 


i i 

oreindictnent delay dismissal in the event that, one, 


['1» 

1 

t;l,ero is actual prejudice shown, so croat that it ancu.ii. 


* i 

i > .i ienial of due process, and there is some sort of 

! 



ml oM-ional stratagem on the part of the government to 


■j.i 

j dj 1 a-: in order to gain a tactical ad-vantage. Thor.* 


21 

i . .. claim here that the government intentionally 

j 


> 

|,,J 1 1 to gain a tactical advantaae. Indeed, thai 

! 
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») 

in not the case. 


t 

Briefly, I would like to review the facts, 


1 

ill in more of the facts for your Honor. I don't 


1 

think Mr. Doyle is seriously contending that the qovc<u • 


■ 1 

'* 1 
I 

r;?nt in the U. 5. Attorney's office delayed unreason;,: > i ■ 



trom 1972 to the present. I understood that the 


' > 

thrust of his comnlaint was the fact that the case 


'1 

wasn't referred to the U. s. Attorney's Office as 


in 

rapidly as it could have been by the BBC. I would 


it 

I ike to deal with the facts prior to the tine that it 


i.« 

‘■'iino to the D. S. Attorney's office and then deal wills 


l;t 

the facts afterwards. 


11 

Before the case came to the U. S. Attorney's 

1 

1=1 

1 

Office the year of 1970 and into 1971 was substantial) 

i i 

in 

taken up bv the SEC civil action, and I believe that 

1 

i 

1 

i 1 

| iii December there was a comnlaint filed and the matte r 


in 

; n't disposed of until the sprinq of 1971. 


r> 

THE COURT: Where was that civil action.- 


:.i> 

MR. WALKER: In this court. I should :l > 

i 

M 

i out, your Honor, that the civil action named 

|i 


• ••) 

ii 

i, is. lividual who is not named in the criminal case .n.i 

1 

1 


t same token three individuals who are named in 

ii 

1 

I 

1 

.<1 

,iminal case were not named in the civil case. 

1 

»» 

i 

THE COL'PT: What was the civil action 

ii 

, 

! 

1 


II 1 

1 

southern district court reporters, u.s COURTHOUSE 


•1 
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• f 

for injunctive relief? 


i 

MR. WALKER: Injunctive relief, and it j 

1 

was consented to. Mow, in 1971 there was a period 


' 

of time, I believe rone six or seven months, from mid • 


11 

1 ’71 to the end of the year, before the criminal reft i 



■ ‘>ce report was actually written. I have snoken to 


ts 

the EEC investicrator on this case and asked him the 


:* 

reason for that period of delay and he said there wop 


10 

reasons. First of all, thov were con temp la tine bring 


11 

mq the criminal action but ’/ere also observing the 

IV’ 

fondants to ascertain whether or not further en- 


1 1 

l-orcement proceedings v/ere ncconsar’, and the” did cot. 


1 1 

to that determination. They came to the determination 


In 

that the defondar.t Segal was not obevina the civil 


Hi 

injunction and that he was continuing to engage in 


1- 

i 

at thov believed vore unlawful activities, and as 


1. 

i sn't of that wrote the criminal reference report. 

1 


Mow, when this criminal reference report 

1 

1 

2'i 

-.v - -oparod in 1L>71 further testimonv was taken aft . 


21 

• 

t i 'vil action had been filed, further testimonv w s . , 


. bv the SEC, and they conducted further invcstii-. 



1 

-t.i. , . So it is verv difficult for Mr. Doyle, I tltini 

21 

i. . e out a claim of unreasonable dolav prior to t 

1 


. . wsi.nl reference report being v/ritton in December . 1 

i 

1 



j 
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1 ha 


i >71. * 


How, the criminal reference report was writs n 


and, as hannens in these ratters and as is the normal 
nrocodurc, it is referred to Washington, it ciooi over 


ho the Justice Department, then it comes bach un to th- 


D. D. Attorney's Office, and the bureaucratic machine 1 

i 

! 

tabes its toll. The case did not come into the u. 

I 

‘ l 

Attorney's Office until the late soring of 1972. T 


vms nssiqncd to the case at ‘-"at time. T immediate t 


D gnn invostigatina the case. T sent out subnoenas 

l 

i 

i ii ! rokerage records. A lot of work had to be 


.l ine. I conducted the investigation until I was 


faced with two length” trials m the summer of 19^2 I 

i 

which took me away from this case. I had other 


matters in the U. S. Attornev's Office that had to be 


■ltended to. 

I continued the investigation in the mri . 


! ly73 bv guestionina witnesses when I was free of ( id-. 

! 

i. -'snonsibilities. I ouestioned witnesses in Sent : > 

I 

i 

,r, i i 'tober of 1973, includina the defendant Fegal o : 


->.v, i \1 occasions, and I found his memory to lie reman;- 


.,b! icute at that tine as to facts which had occurr i 


i.i • i this particular case, and although I disagree 


’ is statements to me, he had vorv definite ooinl-r, 
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• > 

find reported very definite facts to ne. i never 


.1 

questioned .Mr. Segal's ncnorv and I don't think Mr. 


1 

Doyle really can question Mr. Segal's nemory. I 



<on '- thin’: that is really a relevant consideration 


ti 

under the cases. 


- 

In Mcvenber and December of 1973 this case 


;< 

'•'as presented to a grand jury. Again I had to go 


;l 

1 

° n trial and was on trial for the first half o* 1974 


in 

.in various natters. I commenced this investigation 


11 

again in the grand jury from July through September of 


l'l 

1 '"M until the filing of the indictment. 


i: 

bow, it is the government's position that 


11 

there was no unreasonable delay, that the government 


!■> 

was novina with deliberate speed, but not with haste, 


!(> 

and there are definite policy objectives, vour Honor, * 


i. 

. 

these investigations not beincr conducted with undue 


" If. 

h tf-t-' . Tn this particular instance a defendant who 

i 


In 

is nsned in the civil action was determined not to h ,\ 

I 


li.rv uited indictment in the criminal action. nv 


" i 

oken, further perpetrators who aro not named i 



j th lvil case were determined to have been 


ri 

i 

. ii'U.,ally responsible by the grand jurv and were na i 


< 

:.i • • criminal matter. Those are the defendants 

I 


*' » 

u. , Howard and Levine were not named in the civ’1 
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v-urnoseful, as the court stated. 


TIIE COURT: 


Wore all of those cases 


after trial on review of the convictions? 


v T AJ ”EE: 


hll of there cases were c , 


review of the convictions. ^h.r.t points ur another 
Uiina, your Honor, and *-hat is that there must be a 
showinq, if a defendant is over to "revail unde.* the.' > 
situations, of real, substantial orciudicc, and in sc 
cases these claims were -- veil, 'or instance in mi; 
Hr.ates aqainst Ouinn there was the death o r three 
. i tnt-sses, a car" which the United Eta ten 'ttornev’s 
Office brouqht in ll'nr on 1063 facts, and there was 
no prejudice there because no actual prejudice could 
be demonstrated. 


In s u ort, your Honor, th<-*re is a definite 
>]iev objective to having deliberate investigations 
-■nid the Second Circuit has uniform!v in cornier socut 
tics fraud cases affirmed denials of this motion. 

I would like to point out that with >-"sr 
inis investigation this is a cor-rlox can", uhe in 
ii 1. 1 .ent is in many counts, the facts, the indictment 
demonstrates that the case has a factual Pattern tha' 
i • ,i.t ionwide, from Hew York to California, there 

’ messes all over the courtr", and t 1 '" aovern le 
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moved with deliberate sneed but not with haute in tin 
investigation, and th.e case was brought within the 
statute of limitations, which is the orima-v sa^eguar 
for a defendant in this instance. 

Beyond that, your Honor, I don't propose 


tro address myself to the Boss case, 


" ] > \ ]r j 4- i j ^ 


an aberration, frankIv. 


THE COURT: 


MB. MARKER: 


TIIE COUBT: 


Was Boss efore a trial? 
Boss war, after a trial. 
After a conviction? 


MB. WALKER: After a conviction, vour h 

bat the court pointed out that thev did not. lilm the 
conviction because it was based on the rirv.rlo testimon 
a policeman who had to refresh his recollection v/v, > 


notes. 


Essentially, one view of the case is cor- 


t iinlv that the court was just looking t or a wav to i 
the case out. I should point out also, vour Honor 
t iid th.e Ross case was decided before Marion and Mar 
-■ •' case which reversed a District Court, District 

1 >• Lumbia District Court dismissal. 7 don't thi ... 
i i. 1 .t itoss could have been decided the wav it was 


Marion. 


T have nothing furt'^’r, vour »»<->n'.r 

only Copy available 


V 





3 = 


\ 


I! 


it, i 

,v li 


JAlOi* 


MP. DOYLE: 


'ay I hr? hoard verv brief]'- 


vour Honor? 


HIE COURT: y« s 


I van? to ask vou, 


‘ ?. Doyle, do you know of a single rase where a court 
1 ms dismissed an indictment on this ground? 

YP. DOYLE- Your Honor, there war PIoumm 
but that was nro-Marion. Wc do have a problem of 

the courts adjusting to the impact of '-ho "arion case 
{browner was earlv in 197.1. 

THE COURT: It seer.s to r n — well, oo 

ahead. I will hear vou. 

yp. RO-'LE: dust to cov n r the points 

that I was aoing to make, --pur Honor, with rosoect to 
whether Marion rer-uires both actual or-judico and tact i 
do]a'r, that was what the crovernnent c .ceded wcu'd 
(.■ institute a violation of due process. t y - -^ot *.-•!• 
the court held. 


At the very end of the naioritv opinion 


c.mrl- said: 


L “ li 


Events at the trial rav dor-onstrate act > 
! i.i "idice but at the Present tine applicant's due nr.. 
c.'i.M! •, are speculative and premature." 

That brings no precise!v to the point I 
ing to make. Aren't we premature hero? 
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we have to await events at the trial? 


MR. DOYLE: 


Your Honor, I think we have 


tiie outlines bf prejudice. I think if I could spend 
a little time putting some flesh onto these claims I 
could probably do this at a hearing. 

TIIE COURT: I don't think that any hearing 

would advance the thing one bit, because it seems to 
me that you can't definitively answer whether a defend¬ 
ant has been prejudiced until vou see what happens at 


a trial. 


Suppose he is acquitted. How is he ore } 1 


diced, in a due-process sense? 

MR. DOYLE: Your Honor, there are a fev; 

concrete points £hat could be established. It is 
difficult to asspss the overall impact. 

j THE COURT: Suppose his guilt is established 

by documentary evidence. ,t 

* 

MR. ppYLE: I would suggest that the onlv > 

> t 

way to do this before tp^.al, certainly based on the t 

facts as I now kpow them, it would be difficult 

* * ' 

to sav that therp is a specific, concrete prejudice. 

4 

f think that if $ had some time to prepare it we could 
develop some areas where I could show that Mr. Segal 


can't prepare his defense adequately. 


It is true 


Uvu i'.e might be acquitted anyway, but that doesn't solve 


0iJ ly copy available 
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the due-process question 


It rwv bo that oven hav 


i^een denied due process a jury would acquit him. 

Uut the court does have to decide the due nrocoss -u. 
tion at the tire it can decide it, when the foot • 


available. 


I thin]: tent the deaths o c witnesses 


.re easily ascertainable 


The nroblen — 


TTII] COURT: Those witnesses might ,ho 

cumulative. There is no wav of hnowina. 

- <• — re is a nrojlor o* 7 recol 

1 action, even if a defendant doosn'*: tahe the stand, 

‘ -rm:. of nreparinc the case. 

TI;E COURT: Rut again a witness' ~oeol ) 

tion can be refreshed. i see that everv day of the 

v/oek. 


|! 


T’R. ROPE’J: Your Conor, nav T 1 e It card 


l <r one moment? 


THE COURT: Pure. 

dR. ROPEU: I would just lihe to tahe t 

' < ur Honor's last ooint a!:out witnesses havinq their 
) ••'lection refreshed. In one of the eases 
’ 1 ‘ 1 b Y ? -r. Walker what motivated the cou-t was the 
that the witness had to have his romorv refresh ; 


•' 'n > ntlv. 
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trial the government's witnesses hc'ng cons tantlv 
handed docunents to refresh their recollection and an 
effect which would r crvo the sa^e ~ ,rm *> 

in a nlav, just roadinc the lines an'’ ~. U 4-<--• ncr .i *- - r ... 
based on your abilitv, rerorv ahilit”, to ; -r»r>on*- 7,- ni 
> ion test:.fvmn, I believe '/our honor cou’d see thn*- 
nretrial there could be orejudicod under those - 

t ions. 

Nov;, the government's witnesses, ar u r> 
d.ilLor indicated, are scattered fron coast to coast 
- :n{ 1 f thev have to have their nonorv refreshed as t' 
-d.at transpired alr.ost five vears are in ‘19 70 they 
^re certainlv rroino to save to save their memories rr 
freshed, and in order to civo them that recollection 
thev would be shown document a r tor document, which c< . ! 
u!| ho as I say, your Honor, provide a rcr.iet for the 
sitnsns' testimony, all to the disadvantage of ‘-h.-. d- 


fi.-n l ants. 


’o it is conceivable, your Honor that 


!” ior to a trial there could be prejudice because wo 
c ei -.nticinate what can hanpen on the trial. It 

i : to late unon the trial, after a witness refroshe 
collection fron constantly receivin'- this serf 
■' ■ ' < !, e jury would ' ' imnrocre ’ ’,v his t'v-.timonv. 
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Tin: COURT: I don't see how it -s too 

lato. You car. always novo after conviction f after 

Yfimance, under 22 55. 

YP.. P.OfEK: Your Honor, that’s Mho he. 

the burn after you got the burn. Wo are bryir.o to 
avoid the burn if we can. 


TJ T .r COURT: I an read*/ to rule on it. 

TR. POf-HM: .May I just sav one thine, 

that Mr. Walker adnittou that this stuff laid on his 
desk for one vear, then at another interval for six 
uonths. So for a period of in months — v/o are m 

saving that it was stratagem on the nart of the Unite 
States Attornev's Office, but certainlv the result 
is the same. We must disregard the means and just 

look at the end. The end result is the same. 

'or 18 months absoluteiv nothin^ was done, according 
to Mr. Walker's own statement. 

MP.. WALKER: That is not true. 

ME. P.OEE'J: You gave the ooriod o c 

i,,, ar, Mr. Walker, during which, you said vou wore 
a.:*.n-»Lly engaged on other matters, and for an inter- 
la) of six months vou did not do anvthinn. 

MR. WALKER: '•'he oroblon, vonr "or.or, 

ut. simnlv that wo can't prosecute and in vc -tv.-te 
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ill cases sirultaneouslv. 

f THK COURT: The court has had, as all 

of you know, extensive experience in rulti^ofendant 
securities fraud cases. Thev are conrlex. m] lf . 

often involve, as tills one seens to, based on the in* 
ment, many transactions, extendinc over a lone period 
of time. Thev are intricate, thev are come!*cate.• 

Tf fraud is involved they are alwav.; difficult to 
penetrate. Schemes are alwavs set un in -uch v .\r 
(hat thev are hidoen, concealed. Tnvestiaations o' 
f -is nature obviouslv take time. 

• ore —ion thev taco care ’ost "oti 

indict somebodv who is whollv innocent. It * s vc; 

easv in the ven^ sweenino nature of a scheme or a 
conspiracy to sweep in bystanders, -yjst to indict no( 

■ hose only crime is mere association, a-d to avoid 
{l,nt there must be careful, thorouah investigation. 

These cases usually involve nnr.v dccumen 
transactions and numerous witnesses, nod j <* a th 
■v... the very nature cf Mr. Walker’s state:- nt to me 
1 hoi. the case is noinc to take three weeks to trv 
1 t it. this case is going to involve that. Also tl 

• obvious from what you tell mo. 

Ro that assuming that witnesses would tc 
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r.n a hear inn to facts as you have outlined, Mr. Dovlr 
and as the others of you have, I think you fail to si, > 
sufficient Prejudice for the court to nrant this motii, 
J.ccordinglv, i deny the motion. 

I’M. DOYL.H: Your Jlon^r, mav T raise or ■ 


other question. 


I "yoke to mv client •bout the 


possibilitv of having another lawyer try the case an 
his response was absolutely narrative on it-, vour Mono 
He is verv anxious for r.e to trv it. t f-y-; n v a 


of that has to do with the fact that T hav^ been 
representing hin for a number of months and he e rcl~ 
that I know the case verv well and he ^eols con^ortal i 
with nv reorosentinc him. Ho is verv much opnosed 
to oettino a new lawyer at this point. 


T have, as 7 said to vour Honor, this car 
before iTudce Lasher scheduled for the 29th that X an 
uven having trouble preparing for nov;, and at 13 o'cV ■ 

1 an goino to ask Judge Lasker for a two-week ad jour., 
l.ml to net rcadv for that ca~e, because it is reall 
■ ■ iiii i-tine proposition. Xt is just verv clear t t 

• i -i.l uor or not T get that adjournment, co-counsel an 
I 'ill. be there at 5 o’clock to rcouost the — 

niL C^URf: X can tell -, o’j now ”ou -/i 1 

• ■ ' ly get the adjournment. 
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W *L-': TJ:g chances are ovorwhclnin 

that I an coing to be actually on trial on Deconber 1 
THH COURT: I don’t see that. y ou 

nount. thin up. You adjourn before banter, then vo 

cone and adjourn before re. You jvst nvranid it. 

tt. DOYLY: He T"av not nranf the adiou 

rent, vour Honor. I an onlv askino for it because 
T. need it. That ir a orior connitrent that I had * 
Judge Lasker. 

THE COURT: You have a connitnent to cu 

. i a certain tine. Tf Judcrc Lasker adjourns it tliai 
i a conflicting adjournnent. You can toll bin th 


ing anyway, 


H:P. D^YLE: But vour schedule is con^l 

I will be actually on trial. 

THE COURT: I don’t sec how. I tolu 


’ would see whether you are on trial at the tin". 
v.,i, are then we have a oroblon. 


MR. DOYLE: Rut we still olininate prc. 


onrat ion. 


iI!E COUJT: Ho, you can preoare this <. 

HR. DOYLE: Even using all the tine I 

evr: liable I can’t barelv be readv for the trial on t 
1 ' t, vour Honor. 


TfIT coir*'": 


I don't undorntand whv v 
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cnn't. You aro a thoroughlv experienced lawor an. 
a very able one. I roe no reason why you can't jum 
two matters at cnce. When vou were an an r. in tan t 
United States attorney vou fremjent.lv juggled a s vanv 
as 10 or 15 matters all the time, oouallv e^mr»le:<. 

UR. DOYLE: Junt like Ur. y.v --„ r 

dron this case or. two or throe occasions because he h - 
lono trials, when you are nrenarino — 


THE COURT : 


■o, no. T e "on have too 


much business tell vour client to hire somebody 


J '* hoy_,R: A one-month ad inurnment won 

solve the whole nroblerm your Honor. 

T-E court: Sorry. can't do. 

uc. DOYLE: I think it would b~ agrec- 

h]e to the CTovernnent and to the other defendants ai, i 
1 ' would eliminate the anguishing situation that T a; 


THE COURT: 


X eon t see nn ,r anguishing 


it i ition. 


UR. ROSE! I: 


Excuse mo. 


’our ,T onor 


th.it is without prejudice to a renewal upon the 

tion of the trial, '-our denial o* the motion. 
TbE COL.: Yes, sure, alwa*’--. 
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. M P.. WINOOPJVD: Vour "onnr, that ’v.cfinlu i 


2nd date is firr. and final. 


TIIP p o rri T: 


’■p. v;i::ogpad: 


That's firn, 


Even if nil sovan ~tto > '! 


nv the date is not agreeable or is net convenient ti 


tuer? 


THE COIT'T: 


told ”ou it vcvld bo ; 


to vour nrior commitment, didn't I? 


EE. WII JOOE.AD: Hirrht, that's correct. 


THE COUET: 


I meant that. 


EE. EIIJOOEAD: Than!: vou. 


THE COUET: h’o arc oo'ng to so -,r.i ti v:h. 


is loft December 2nd. 


I (Wo) herabv certify that Vx k»*>ooir 
's a tr:o end aocurcto trcmacrimt le die h 
>f my (our) skill and ability, my (or. 
tenogrcphic nck.rpi this/j^ccvocling. 


( 2 * 4 . ...> 

' j pificial Court Ftopcrw 

' ’ T ^ DMnrt Prntl 
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MR. DOYLE: Very well; your Honor. I think that 
I would prefer, if your Honor please, not to try to make any , 
specific representations at this time as to what oreciselv— 


can't make any decision, oths 
about it, and I don't want tc 
MR. DOYLE: Thank \ 

Your Honor, the sec 
dismissal motion based on ore 
Court did say in Marion, as \ 
wc dealt with this issue, a e 
even in a case where there h? 
has been substantial dclav in the Dr< 
the crand jury then the Court upon a proper showing should 

i 

i 

dismiss the indictment. I 

j 

Nov:, I have found out from my client and from other ! 
investigation in the case that there was prepared in 1969 

i 

what my client refers zo in his narrative of the facts of 
this case as a due diligence file, and bv that he means a 
collection of materials on Pioneer Development Cornoratior. 
consisting of geolocrieal surveys, assnv resorts. n z o lornis 
feasibility studies, plus other materials cmcernincr the 
mercerv nine that th^ corvr-.rv acruirod at the end of r ■f, r . 




and, Mr. Doyle, and I 

obviously. 

than tell you the way 

| 

I feel | 

i 

:isiead you in any wav. 

i 

i 

i 

, your Honor. 

i 

d motion is a renewal 

of the 

i 

dicial delay. As the 

Supreme 

r Honor said the last 

tirvo 

i 

wing of actual prejudi 

ce. 

been no prior arrest, 

if tnere 

t 

s.e presentation of the 

case to 
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rcm 


:icr.s of the comoanv. 


There was a company called Precise Power and there 
was a company acquired called Pioneer Casualty, and it was 
as Hr. Secal described it to me in a white binder and it was 


given to Hr. Schiffnan, who is named as a co-consoirat 


or in 


this case, vno I understand will be a Government witness. 


and Hr. Schiffnan gave it to Karen Securities Cor 


ooratior. 


in late 1363 with the request that Karen Securities Corpora¬ 
tion evaluate the stock and determine whether Karen would be 


willing to place cuotes in the Dink shc« 


:s witn resoect to 


the stock. 


How, this due diligence fi.o is critical to the 
defense because one of the components of the defense in our 
case is that Hr. Segal believed in the value of the mine and 


!o |i 


he believed the value of the company and its assets and of 
its nrospects and that any representations that he mav have 


made to anybody of an optimistic nature to ar.vbodv 
to his knowledge and belief and they were not lies 
ful risreoresor.tations. 


The most critical piece of tanoible evidor. 


were true 


cr vi 1. 


ce to 


support Hr. Segal's stake in this case is this duo diligence | 
"ilc. Mr. Walker told me that the people ho intends to call I 


do recall havino seen such a file and. that it has be 


n i n 













If 


14 !. 
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The SEC commenced this case, as your Honor knows 
^ron prior discussion, fairly early in 1970 and was investi¬ 
gating the case on a more or less regular basis until the 
end of 1971 and there was a criminal reference over to the 
United States Attorney's office in 1972. 

Mow, I think that the Government clearly has an 
affirmative obligation to preserve evidence as critical as 
this to the presentation of a defendant's defense ar.d some¬ 
how or another, and I can't explain it, perhaps Mr. Walker - 
will make representations to the Court about it, this due 
diligence file, as my client describes it, has disappeared 
and it is really on that basis that I renew my motion for 
actual dismissal based on actual prejudice. 

MR. WALKER: Your Honor, if I could speak on that. 
To nv knowledge, neither the Government nor the SEC has ever 


had it. It is not a question of the Government havi.n 


g De¬ 


tained evidence and then somehow having it disappear so that 
it is unavailable or somehow beina supnressed bv the Govern- ' 


r.ent. That is not the case at all. Effort 


s were mace rr 


the SEC to have a complete investigation in this natter and 
their ?.nvostication did not turn u*> the d”o dilicence file 
if there was one. 


The Government — the U.G . ,v ' o**rv v ' r. 


t:nn mi 


v r. o* * \c. r j ’•/ 


• r* *•* ' 'j 1 * C'^r*. ** (; * 1 r 
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reran 


•’ !i 


every witness and ashed for all -material bearing on this case 


and a file as such was never produced to us. V.'e even went 
so far as to subooena the entire records of Karen & Ccm.oanv, 

l 

i: 

r v;hich is a defunct brokerage house, and I have those records 
i : downstairs in my office in five file cabinets. I searched 

l' 

those meticulously to look for the due cilicence file and it 
is not there. 


THE COURT: Is this file so labeled "Due Dilicence"? 


MR. DOYLE: I don't tiiink it is so labeled. It was 
in a white binder, as I understand it, and it probably sard 
"Pioneer Development Corporation" on the cover. 


TIE COURT: Where do vou act the title? 


He refers to it as 


MR. DOYLE: From my client, 
that. That is apparently the way Schiffm.ar. referred to it 
and the broker at Karen referred to it. It is simply a fairly 
arbitrarv characterization. 


THE COURT: What was its contents? 


MR. DOYLE: What was in it? 


THE COURT: Yes, 


MR. DOYLE: The best that I understand it, your 
Honor, is it consisted of a aood deal of material about the 


mine claims that were acauired. There was a nercurv mine in 


Cherchhi11 County, Nevada, a series of mine claims that the 
■' mi red . T h r . r ■ • was scientific materi" 1 ! and technical 










r< V Jp 
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material about the claim in the' file. As I understand it, 
that was the mam substance of the file, and then as I said 
before, there was ot material on other acquisitions of 
the company. 

•>ov, Mr. Walker said they were subpoenaed, but I 
don't know when his subnoenaes were served. 

THE COURT: I was asking you this not to get into 
when they were subpoenaed, but to get a more definite 
description of what was in the file which night guide Mr. 
Walker in telling me what efforts he has made to obtain 
that material. 

MR. 'WALKER: Your Honor, I have obtained, and Mr. 
Doyle is aware of this, two mining reports which I have at¬ 


tests ted 


to check out and which to date I can only say I have j 


determined that they were oreparcd under very suspicious cir- 

{ 

cumstances and I haven't been able to locate all of the Deoole 

* 

i 

who were involved in the preoaration of the report I have 
snoken on the telephone to the man who preoared--who actually 
prepared the report, Mr. Lattig. I have those reports which ! 
were apparently given to Mr. Segal and Mr. Doyle has seen 
One of wI-CT?. V'C'nir n “iti 0 [\pcl v> ^ *-> 

"Pioneer Development Corooration" on it and it mav verv well 1 


be th.at that is the remort that Mr . Se^a’ is t . 


o temr ” 4 


DOYLE: ‘"r. Sera 1 has r : this amd he sa 





I 


* 

\ 




! 1 

1 
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«•» 

this is jusc tie bare bones. He doesn't soecificaliv recog— j 

1 


! 

• > 

! 

r.ize this. 

B4 

■\ 

THE COURT: Who had possession of this at the time 


0 

l 

Segal saw it? 


G 

f 

MR. DOYLE: Schiffman had it If was ciyen to 


i 

Segal by Acton and Clece, who were the orincioals of the con- 

“ | 


8 

par.y. Segal gave it to Schiffman — 


o 

THE COURT: Who is Schiffman? 


10 

1 

MR. DOYLE: He is a co-conspirator. He was the 


11 

attorney for Segal at the time and also of Karen S Ccr.oanv, 

* “ i 


12 

an over-the-counter security house. Secal took it to Schiff- 


13 

i 

ran, who gave it to Karen, and said, "Will vou evaluate this 


t 4 

stock and put in a bid and asked price in the oink sheets.' 1 


13 

That is the chain of custody, as I understand it 

« 


*■ 

1 

THE COURT: That is all under the defendant's con- • 

I 


i *• 
w 4 

f 

trol, every bit cf it. The defendant gives it to his lawver, ' 


18 

1 

and his lawyer takes it to the pink sheet ran to act cn. I 


19 

i 

don't see how the Government can be faulted for that. 


20 

i 

MR. DOYLE: The SEC should have subocenaed it in 


2^ 

1?70. It was the Governrent's investicatior., it wasn't Mr. 


22 

Segal ' s. 



As it was Karen & Company was the last one to have 


.> • 

nad it. Apparently no subpoena was serve; or. Karen *, Cc-nur.v ' 



« i *• 2 initiated 1 .a is case • T tain'* v"* "* ■ *v ■* - eg 


Jt 1 

. , I 
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CO 

" 


referring to is a fai 

rlv recent subpoena. 

1 

n 

O 

ii 

it 

MR. WALKER: 

Azzerone testified i 

before the SEC in 

•i 

i* 

i 1 

1970, but I can assure that when they spoke to Azzerone in 


ii 

1970 they asked him f 

or ail relevant cocu" 

3nts bearing on 

i 

9 

i 

r 

the case. 


1 

i 

• ■ | 

/ 

\ 

Ii 

THE COURT: 

In any event, in you 

r search , what have ( 

a 

(, 

you done? 


\ 

j 

o 

j! 

MR. WALKER: 

I have searched ail 

! 

of the Karen 

10 


records and I have no 

t found any groun of 

j 

materials that 

n 


could in any way be considered to be a due 

. 

diligence file j 

1 

i •> 
i ». 

•i 

in this ratter. 


1 

1 

i 



I have also 

spoken to Mr. As zero 

ne, who I intend 

it 


to call as a witness. 


! 

i 

1 

!' 

ji 

THE COURT: 

Who is Azzerone? 

1 

j 

10 


MR. WALKER: 

He pled guilty in t 

l 

his case. j 

17 

i' 

• 

m t • —• ’ ra <"n 

1 LOua* ! 

What is his connect! 

1 

on with this 

IS 

! : 

1 

l! 

o 7 


1 

19 

!| 

ii 

i 

MR. 'WALKER: 

He was the prir.cipa 

1 

l! of record of * • 

20 

i; 

Karen & Cornany, the 

firm that omened the 

trading in the 

1 

21 

t| 

j, 

stock . 



2/ 

r 

THE COURT: 

T po o o ni P pp *> 

-i* • 


V P T.r - • *'7? T> • 

• - A • • • i Uj.Mi 1\ . 

Yes. He was or 

. - v/r* o a. c t ' all v 

«»^ 


’■•.‘nor tod to the oink 


'ooi.icatier, to the 




p n o* 


■ or 


ro o r> * 


v. 


'.C 'O ''' 1 i 


to 









I 


JA1 22 


rc jo 


10 

11 

12 

1 • * 

. .> 

V. 

15 

10 

17 

18 
IP 
20 
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Hr. Doyle, received this due diligence file from—he received 

i 

it from Schiffnan who got it from Acton. 

THE COURT: And he denies havincr seen it? 

i 

MR. WALKER: No. 

THE COURT: What does he sav? 

MR. WALKER: He said he did get sore docure'^s ^- 

the tine, according to what he tells re and what he will 

testify, but he didn't examine them verv clos«'” —I 

' ..... ( 

given to .u" just so no will have somethine in his r: 'es 

! 

THE COURT: What did he do with then? 

I 

MR. WALKER: He kept then and then they weren't 

in his records when he turned all of his records over ^o ~e 

» 

-ind that's ai? he can recall about it. j 

THE COURT: Does he recall any SEC subpoena, in there! 

♦ 

MR. WALKER: He recalls going to the SEC but he does 

I 

not recall turning the records over to the SEC at that tire. I 

i 

THE COURT: What does the SEC sav? 


I 


MR. WALKER: The SEC says that thev asked him for" 

documents and he at that time produced whatever documents 
they asked for. 

THE COURT: Do they have anv -on*; of what was turned 
over to then? 

MR. 'WALKER: u'o, but I car. r ind ovt by goin h • rk 


I ;! 


1 r.f7cr \*.. .’ r f :• s t'rm ini . m ■ f 


• .-» • vv' 


} M 


a 
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If 

15 

M 

!l 

16 >! 


17 i! 


asked for at that tine and what was turned over. j 

THE COURT: But there aren't any records of what 
was turned over? 

MR. WALKER: Your Honor, I will have to check on 
that to make absolutely sure as to what was turned over. 

i 

The position that the Government takes is that whatever 
reliance Mr. Segal seeks to place on any documents which he 
obtained from Action and Clegc, he certainly can make that j 
assertion by virtue of the fact that the two reports are 

I 

i 

available, if those reports were included in the due dili- 
concc file, and Mr. Doyle claims that thev were the main 
component of the due dilicer.ee file, plus ho has whatev'*’* 
contracts were entered into by this comoanv durino that 
period of time, and if those were comnonents of the due i 

diligence file Mr. Doyle has seen those documents and he can 
bring those out on cross examination if 'witnesses can identify 


them. 


In fact, it is my belief that most of these docu¬ 


ments are in existence. They may not be in the form of 
duo diligence file in Karen s. Ccm.par.v, but they arc documents 
which have beer, obtained fr-m. various other sou rear. .hie., re 
"'art of the discovery which has been shewn to Mr. Dcvle. 

THE COURT: V.'hat satir-factorv answer have ecu c >t- 
• ' - dUC as to what thev ' -o or ' ire-, this :v- '' •■ran-.. 


Hyf 










i 


7 



■i • _•_'_>T_ J s' 



\ 

I! 

ji 

rgjo 

i ■ 

f 

i 

i 

l 
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21 



9 

office, what 

; 

they did with it and what thev received; what 



•J 

I i 

i’ care into their possession from the brokerace office ar.c 


4- 


i 

vhnt they die 

do with it? 




I 

HR. 

1 

WALKER: They have preserved whatever thev re- 



0 

11 

!• ceived from this broker acre office. 



< 

THE 

COURT: You have someone who knows that? 



8 

MR. 

i 

t 

WALKER: Yes, because I received the entire 


o 

• SEC file. 

i 

i 


10 

r 

THE 

| 

COURT: But there has been no taroerinc with~ 


11 

it? This is 

what they received from the brokerace office 


12 

one tnis is that file intact and thev received nothir.c else? 


IS 

MR. 

»; 

WALKER: I can represent that tnev have norhino- 

• 


14 

!. that '■-'bat they received from Karen £ Company was turned over 


15 

1: 

; to re intact 

in its entirety. < 

■ i 


16 

THE 

COURT: And you have that file now? 


17 

ij ms. 

1 

i 

WALKER: I have the materials from that file. 

• 

18 

THE 

COURT: Have you made those available to Mr. 

1 

1 

19 

l! 

!■ Doyle? 

. . . 

j 


20 

i; 

MR. 

Ij 

WALKER: Yes. 

i 

I 


21 

VP 

. k.\ • 





DOYLE: Your Honor, the only thine that we don't 


22 

know is v.’hat 

they asked Mr. Azneror.e to nive them. 


<Y> 

THE 

COURT: What difference does that rake, if 


24 

they renresen 

t this is v.’hat we qot and here it is? 


O " 


DOYL-. : ..'ell, the difference ; r. the* - ' ~ •> 
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- ii didn't ask for this file and then they waited four and a 

i 

I* 

.1 j, half years to cet their indictment—Mr. Azzerone doesn't 

i 

4 have it. 

I 

r 

THE COURT: I see your point, that they were negli- 

li 

C i gent in not subpoenaing this file and that therefore the 
7 j> delay has prevented—I see your point. I don't see much of 

Q , # 

' i 1 it. If that is your point I would deny your motion. 

ii 

MR. DOYLE: I think because of the non-existence 
10 , of the documents is the delay, quite simply. If this indict- 

H mcnt had been brought in 1970 then we can go to Mr. Azzerone 


12 

and 

row 

"Give 

us 

the 

file. 

Ii 

« a 

1974 


As ser 

one 

does 

n't h 

ave 

14 

j for 

it. 






> 

1 

i - 


THE 

COURT: 

One , 

you 

16 

1 

i : file 

r 

is 

at bes 

t vague , 

and 

the 

17 

i. 

! stra 

i 

11 

tior 

to me 

, Mr 

. Doyle, 

tha 

IS 

;! 

in f 

1: 

act 

that f 

i le. 

Pe 

rhaps 

in 

!C 

see 

I 

how 

you point 

to a 

ny sp 

eci 

20 

You 

don ' 

t show 

me 

any 

break 

in 

21 

! once 

•? «*• 

• • c 

cane i 

nto 

the 

Gover 

nme 


it in Karen's office the Government can't be responsible for, 

CV> ~r 1 

-• , It can only be renonsible for what it cot. 

i' Do vou know what the subpoena d-d ask r or? Was 

‘ ' ^ nm*' a 9 

» j — .. • t v» • 


j 


r 
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•'<AL.vc.il: Your Honor, Hr. Azrcrone v;as brouaht 

down. I can only assume that it was under subpoena. I will 
check on that and make sure what the request was. I don’t 
have that orecise information at the present time. 

THL' COURT: I think you should run that down and 
sec whether they did fail to subpoena something, but even 
assuming that they did fail to subpoena I will deny the 
motion, but I would like to know what the answer to it is, 


Mr. Walker. 


WALKER: Verv well. 


Could I introduce John Siffert, who will be assist¬ 
ing me? He is a new assistant in the office and he clerked 
for Judge Gurfein. 

MR. DOYLE: Your Honor, one of the persons named 
as a co-conspirator in the case is under Government subpoena 
anc »-.r. «'al;.er has said t.nat he probablv does not intend to 
call him as a witness. His name us Sheldon Lamb. Ho is 
loca_ed out m the hills of Nevada and ho is very difficult 
to serve. 1 have a process server who told me he is going 
to have difficulty serving him. 

i<ondGr i *.r . r* 1 xcr can ma.ie a ro"»*"• n t • ^ 
to the Court that he will notifv Mr. Lamb that he is still 
mder the compulsion of the subpoena. Mr . Sec-al and ' would 


g-py to post whatever milo.v 


. v . - ; - , J( : £ r 
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1 I 


rcn o 

I 

we arc unable to serve him. I am worried that if v/e don’t 
serve him and the subpoena lapses because he is told that 
ha doesn't have to appear, I think we may lose a witness. 

MR. WALKER: I think in the interests of fairness 
I have no objection to that, but I would like to sav that 
while I have asked the marshals to serve Mr. Lamb I have not 
received a reply from the marshals so I cannot sav that he 
is definitely under Government subpoena at the present time. 


!0 




MR. DOYLE: 

I thought he had aln 

11 


ooo p. n ocl 

• 



1 O 

»: 



MR. 'WALKER: 

No. I think Mr. Do 


t • 

his eff 

or 

ts to serve 

aim. 

14 

r 



MR. DOYLE: 

We will do that. 

1,4 

i f 



THE COURT: 

And you will continue 

If. 

ii 

ji 



MR. WALKER: 

And I will continue 

17 

1 

i. 

1: 



MR. DOYLE: 

Thank you, your Mono 

is 

i 

M 



THE COURT: 

Does that exhaust vo 

19 

1 

I 



MR. DOYLE: 

Yes, your Honor. 

20 




THE COURT: 

Mr. Nev/man? 

:>i 

{1 



* *d vrv v . 

If your Honor pleas.' 


' t 

!i 

man and 

T 

represent t 

he defendant Rinkclst' 

IV * 

»' 



I just want 

to inform the Court 

o « 

_ » 

ji 

: iecl la 

to 

yesterday a 

•' t.ornoon of M-. Doyle 

4 * “ 

i 

~ ' , ■ 

1 

o*-• C * ' ** 

* .. i it** vo r * ' * • t* • t 1 


.-.’o mo - ions > re- 


• r» 


’ t t.l ’ I’ 
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j so-called cue dilicence file. My client, Mr. Finkelstoin, 

|| was unaware of its existence and accordingly, despite the 
fact that vour Honor has denied his notion to dismiss the 

i> 

indictment, I v:ould like to join with him ;yust for the rec¬ 


ord in moving that the indictment be dismissed. 

THE COURT: Mr. Newman, were you present at our 


! first oretrial conference? 


MR. NEVE-LAM: Yes, I was, 


THE COURT: Don't you recall that I said whatever 


I 1 motion that was made as to one defendant 


rulinc would be 


the same all around? Let's understand that, otherwise 
, throuchout the trial we will have five lawyers standing up 

I, 

• and makincr the same notion. The rulinc act lies to all. You 

|! 

j, get the benefit or the detriment of the ruling, whichever 


ji way it is. 


MR. NEWMAN: Thank you, your Honor. 

MR. DOYLE: Thank you, your .Honor. 

THE COURT: Are there anv unforeseen oroblems 


!' here about going to bat Monday morning? 


MR. WALKER: No, your Honor 


.:.n.< we can co 


1 forward. 


I would like to toll the Court that J have invite-; 
Mr. Doyle, who is the attorney for the principal on ndrnc 


ci.;,-, in the sense that he war. involved in v.o* o: 














* 
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transactions, to cor.e into my office on Friday at 2:00 and 
to review all of the exhibits in the case, hopefullv with a 
view to expeditinc their admissibility at trial. I think 
that Mr. Doyle and I have been working tocether on this and 


IS ji 


-0 |! 


.1 

•M ;l 


we are working towards a series of stipulations at least to 
be given orally to the jury so that we don't have to delay 
the trial with calling thousands of brokers and bankers to 

i 

» 

testifv as to records. 

! 

THE COURT: I would hone not. 

! 

MR. WALKER: That is what wo are both working for. 

i 

f 

TEE COURT: Are you authorized to represent the 

i 

other defendants? ; 

l 

ME. DOYLE: Mo, I'm not authorized to represent 

I 

them, your honor. I have really been able only to touch 
base in a very preliminary way with these stipulations. I 

I 

think as Mr. Walker says a lot of them are areas that Mr. : 
Scc?al nrobabiv has more concern with than the other defendants 

I 

and I don't anticipate— 

THE COURT: Yes, but of course it is a consniracv 

J i 

\ 

case ar.d absent getting the consent of everyone these stinu- • 
lations aren't worth much, are they, Mr. 'Walker? 

MR. WALKER: I agree with vou, your Honor. I am 

j 

vorkir.e on that. One of the problems is that we have coun- 
1 • ’ > ;:n out of v 


v 












.0 
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attorney who did practice in New York. He was here for two 
and a half years with the firm. of Rogers & Wells and he is 
not practicing in Houston. Mr. Walker has had extensive 
conversations with him in preparation of this case. I don't 
think he has as yet appeared before your Honor and his spe- ' 
cific question was whether your Honor’s policv will permit 
him, if your Honor admits him for purposes of trying the 
case, to do it without having local counsel admitted to the 


Southern District. 


THE COURT: I don’t need anyone in the Courtroom, 
but I want someone in the Southern District to be co-counsel, 


link arrangements have already been 


made. 


rHS COURT: I want someone ready and able to be 


I 

] 


here in the event that something would prevent Houston coun¬ 
sel from gome on with the trial and also someone with w r hom 
we can communicate and can get here when we need him without 
having to cet someone from Houston. 

UR. DOYLE: I will convey that to him today, your 


.oner. 


THE COURT: I would think that with his past asso¬ 
ciation with the Rogers firm he r.houl ’ have no problem with 


;; v . WAV';'; 


T sec no problem at 
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4 t 


MP.. MEWHAM : If your Honor please, vis-a-vis the 
discussion recarding stipulations as to the admissibility 
of documents, et cetera, perhaps if seme kind of a r.emoran- 
dun couid be drawn up which could be—I intend to be there, 
bit we do have counsel in Houston and in Los Angeles, but if 
some kind of memorandum could be drawn up it might be simple 
for me to call. I am rather close with .Hr. Schemer and per¬ 
haps we car. get an agreement that way. I don’t know -ust 


i i 


10 

how length*/ this is. 

- 

11 

THE COURT• 

ft is just a matter of if a were called 

1 o 

\ from the XVZ bank, he 

would testify that these records are 

i:i 

kept in the ordinarv course of business and it is cart o-' 

— — - 

t * 
l i 

tr.eir regular course of business to keep the records and that 

l.j 

1 

is all. 


IP 

:•!?.. XL WHAM : 

If there is a memorandum, it will be 

17 

much easier— 


18 

i 

THE COURT: 

: 

I don’t understand. 

19 1 

MR. HEWMAN: 

• 

If there would be some listinc of the 

CO 

documer.ts-- 


21 

TUE COURT: 

I don’t see what that has to do with 

2? 

it. This has to do wi 

th the competency of the documents as 

i 

i 

business records. We 

can parade in a hundred witnesses here 

01 ; 

i 

1 

who Will take our time 

unnccessarily. 

n- 1 

• ?.. MEWHAM : 

7 undoYntnad, your Honor. 


i 









L 
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THE COURT: Or we can-just stiDulate that if they 
were called this is what they would say. There isn't a 
ghost of a show, if that is so, of keeping the docunents 
out on the grounds of inconpetency. Albeit there might be 
other objections which you would in no way waive, objections 
to materiality, to relevancy, et cetera. 

MR. WALKER: Yes. I think that should be made 


*3 ' 

: 

11 

M R. 

WALKER 

9 1; 

j* 

clear. 


’'° ;! 

MR. 

NEWMAN 

IT p 

Si 

T T IE 

COURT: 

li 

12 !; 

i. 

foundation as 

to the 

i. 

13 ! 

1 

helm the defendants 


11 i 

i' 


T!!E COURT: It is just the matter of laying a I 

foundation as to the competency, that is all. It doesn't 

» 

help the defendants to bore the hell out of a jury with 100 

i 

witnesses saying these are records kept in the regular course ' 

♦ 

of business. 


10 | 

MR. 

newman : 

All right. Thank you. 

17 ! 

! 

i 

MR. 

1 

j 

WALKER: 

Thank you, your Honor. 

is 1 

THE 

j 

COURT: 

Ail right. 

1 

19 1 

i'iK . 

il 

WALKER: 

Your Honor, one other thing. 

on ! 

1 

r PT 7 f 

1! 

COURT: 

One other thing I might say, if there 

21 | 

are anv auest 

|i 

ions on 

the voir dire I would like them, in writ 

22 





ma ahead of 

tire. 


23 

»*n 

WALKER: 

We will submit them. 


1 

| 

j; 

COURT: 

I would like them now. 


» * p 

f 

WALK!::;; 

Very well. 


! 
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MR. DOYLE: Will your. Honor be in on Fridav? 

THE COURT: N T o # I don't expect to be in on Friday 
and it doesn't do re much good to get then then. I would 
fc htnk I would cover most of the nateria! that is nornallv 


covered. 


DOYLE: I will try to be very brief and pointed i 


m mine and if I can't get them to you bv five I will be 


vcrv orecise. 


MR. WALKER: I will trv to cat 


them bv five this 


11 :■ 

if 

, . I: 


u 

i.i 


ii 

[i 


17 ! 


afternoon. 


THE COURT: I would ask the normal questions ar.d 
it is not ry practice to co into it too extensively on * 
voir dire. 

Incidentally, we will pick six alternate jurors. 

MR. WALKER: Very well. 

The other thine is that of the nine defendants 
indicted, three have now pled guilty and one is a fucitive, 
so there will be five defendants we expect at trial. 

TIT. COURT: I see. 

Premark your exhibits. 

MR. 'WALKER: V.’e are goirta to make everv effort to 
move it as quickly as nossible, your Honor. 

THE COURT: Verv well. 


i 
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i 
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11 

1 




12 

THE 

CLERK: 

United States of America against 

13 

Howard Finkelstein and 

others. 


14 

Government 

| 

ready to proceed? 

15 

i 

MR. 

WALKER: 

Government is ready, your Honor 

16 

THE 

CLERK: 

Defendant 

Finkelstein ready? 

17 

MR. 

NEWMAN: 

Yes, your Honor. 

18 

1 

THE 

CLERK: 

Defendant 

Levine ready? 

19 

MR. 

WINOGRAD: Yes, your Honor. 

20 

THE 

CLERK: 

Defendant 

Scardino ready? 

21 

MR. 

PAPE: 

Yes, your 

Honor. 

22 

i 

THE 

CLERK: 

Defendant 

Segal ready? 

1 

23 

MR. 

DOYLE: 

Yes, your 

Honor. 

24 

THE 

CLERK: 

Defendant 

Zuber ready? 


25 


MR. KIRSCHNER: Yes, your Honor 






JAI38 


MR. WALKER: Your Honor, the Government does 


have some applications. 


I believe Mr. Pape, for Mr. Scardino, has an 


application. 


THE COURT: All right. I will hear the defend¬ 


ants first. 

MR. PAPE: Your Honor, I would like first to be 
admitted for this case only in this District. 

I am a member of the Texas Bar, a member of the 
Federal Bar for the Southern District of Texas, and the 


Fifth Circuit Court of Appeals 


I am also licensed to 


practice in New York State. And I would move for 
admission for this case only. 

THE COURT: Motion granted on one condition 
only, that you be here on time, ready to proceed when the 
Court is; all right? 

MR. PAPE: Yes, your Honor. 

Thank you. 

THE COURT: All right. 

MR. GREENBERG: Your Honor, may I be heard? 

THE COURT: Yes. 

MR. GREENBERG: My name is Stanley Greenberg. 

I am a partner with Mr. Kirschner, and we represent Mr. 


Zuber. I would like to make a similar motion. 


i 
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2 

3 

4 

5 

6 


; I 

I 

I 


,1 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




i 


i 




I am a member of the Bar of the State of 
California, State of Missouri, Supreme Court of the United 
Stat s and the District Court of the Central District of 
California and the Ninth Circuit Court of Appeals. 

THE COURT: Motion granted on the same condi¬ 
tions . 

MR. GREENBERG: Thank you, your HOnor. 

MR. DOYLE: four Honor, on behalf of the defend¬ 
ant Segal I wish to renew my motion for dismissal on the 
grounds Of prejudice, actual prejudice because of delay, 
because I have been advised by Mr. Walker that the SEC 
never did subpoena the due diligence file so tha~ cs a 
result of that and as a result of the delay in bringing this 
indictment, we now don't have that evidence before the 
Court. 

THE COURT: Motion denied. 

MR. DOYLE: Your Honor, I have a motio n that the 
Government at this time make a representation with respect 
to the existence or non-existence of electronic surveillance 
with respect to any of the defendants or any of their 
premises. 

MR. WALKER: Your Honor, I have been in touch 
with Richard Beckler in Washington. I am expecting a 
letter from him. 










1 

II 

ii 

jks JA1VO 5 

|| 

o 

He furnished me with reports of several agencies 

3 

which I have here. Although he said that he had not 

4 

compiled a complete, a formaL letter to send to me, the 

5 

agencies that have reported to him have all indicated a 

6 

negative response to the question whether any surveillance 

7 

was placed on any of these defendants, and I can place on 

8 

the record, I believe, the agencies which have reported, 

9 

and I am told orally that no agency -- that there are no 

10 

wiretaps in this case by the Justice Department — and will 

11 

make the formal letter a part of the Court's record when 

12 

i 

it arrives. I have been advised that the Department of 

13 

Labor knows of no wiretaps, that the Chief Postal Inspector 

14 

knows of no wiretaps, the Internal Revenue Service knows 

15 

of no wiretaps, the Securities and Exchange Commission 

16 

knows of no wiretaps, the FBI knows of no wiretaps, and the 

17 

* I 

Secret Service knows of no wiretaps at the present time. 

. 

18 

MR. DOYLE: Your Honor, I take it that that also 

19 

includes electronic surveillance of any type whatsoever? 

20 

MR. WALKER: Yes, the inquiry included bugs. 

21 

electronic surveillance of any type, including wiretaps 

22 

and bugs. 

J 

23 

THE COURT: Your motion is that the Government 

24 

elect — I don't understand you, Mr. Doyle. 

i 

25 

i > 

MR. DOYLE: No, the motion, your Honor, is that 


\ 
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13 II 


the Government make a representation today if it is pre¬ 


pared to with respect to whether there was any — 


THE COURT: All right, the Government is under a 


continuing obligation, if at any time any wiretaps or 


electronic surveillance comes to its attention, through the 


exercise of due diligence, to disclose it at once to the 


defense counsel. 


MR. WALKER: Yes, your Honor. 


MR. DOYLE: Your Honor, there is a motion — I 


would like to make a motion that your Honor review the 


grand jury minutes and dismiss the indictment on the ground 


that the interrogation was conducted in such a leading 


fashion with respect to the co-conspirator witnesses in 


this case and the co-defendant witnesses so as to deprive 


the grand jury of the opportunity of having the testimony 


given to them in a proper, admissible form. 


I think analogizing this situation to the 


hearsay cases, that the Second Circuit has decided, the 


grand jury was entitled, at least, to be advised that it 


should have the opportunity to hear the witnesses tell the 


story in their own words. 


I have reviewed the minutes of four of the 


defendants in this case already and each single defendant 


hardly had a chance to get a word in edgewise because of 


i 
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4 

|j 

5 !i 


6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I 


jks 

the extremely egregious leading character of the inter 

rogation in the grand jury. 

THE COURT: Denied. I think the salutary 

Costello rule which I had part in making is a good one, and 
if the cases in the Second Circuit be law, I don't think 

they apply to the motion you made. 

MR. DOYLE: Your Honor, I have a motion also 

that the Court request the Government to make a represent¬ 
ation as to whether any evidence was introduced before the 
grand jury either by way of testimony or otherwise, as to 
the criminal record of any defendant, because I noted in 
the interrogation of one of the defendants that a question 

was asked — 

THE COURT: I will hear all your motions at 

4 o'clock this afternoon. 

MR. DOYLE: Yes, your Honor. 

THE COURT: I don't intend to sit here all day 
with a barrage of motions. Now, while we are on the 
subject, I will hear all motions at 4.30 in the afternoon, 
at the conclusion of the trial, as though made at the time, 
so that the trial will roll along without undue interruption 
I want you all to understand that. If you have 
some motion for a mistrial, I don't intend to listen to a 
chorus of argument out there. We will hear it at 4.30. 
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Now, the hours of this trial will be from 10 
to 4.30. We will take a very short recess about mid- 
morning and by that I mean no more than 10 minutes, and we 
will take a very short recess of equal length about mid¬ 
afternoon, and I would appreciate it if counsel would be 
guided accordingly in their examinations and in their lining 
up of the witnesses. 

We all have other things to do, and all of you 
do and, of course, I do, and to that end I would like to 
keep those hours. 

My rulings on one motion will apply to all, all 
to whom it is applicable, so that there is no need for 
repetition there. 

You have one motion I would like to hear, what¬ 
ever it is, Mr. Walker. 

MR. WALKER: Yes, your Honor. 

Your Honor, at this time the Government would 
like to move fcr a very brief presentation on the record 
of the position of one witness, Jack McCarthy, who was 
subpoenaed by the Government and through his counsel has 
indicated to the Government that he intends to take the 
Fifth Amendment if called as a Government witness. 

I would like to make a record of that fact if, 


in fact, it be the case, so that the Government may take 







/ 
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ii 
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3 
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5 

6 
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10 
11 
12 

13 

14 

15 

16 
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18 II 

19 

20 
21 
22 
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appropriate steps, if necessary, in obtaining immunity 
for him. 

He is here. His lawyer is here. And at this 
point I would like to have this witness take the stand and 
represent to this Court what his position will be if called 
as a Government witness. 

THE COURT: All right. 


JACK McCarthy, called as a witness by 

the Government, being first duly sworn, testified as 
follows: 

MR. O'CONNOR: Appearing for the defendant, 

J. Kenneth O'Connor, 400 Madison Avenue, New York 17. 

MR. WALKER: May I proceed, your Honor? 

THE COURT: Surely. 

DIRECT EXAMINATION 
BY MR. WALKER: 

Q Mr. McCarthy, you are residing here in New York 

City, is that correct? 

A I do. 

(j And you work in New York City? 

A I do. 

Q What is your address? 

A Home or business? 

o.. 
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I 

2 

ji 

1 

Q 

Business. 

1 

3 

j 

A 

400 Madison Avenue, New York City. 


4 

' 

Q 

What is your home address? 


5 


A 

27 Arleigh Road, Great Neck. 


6 

j: 

o 

Now, Mr. McCarthy, you have been subpoenaed here 


- 


by the 

United States Government to testify in this case. 


8 


is that 

correct? 


9 


A 

I have. 


10 

I* 

Q 

And your attorney has represented to the United 


11 


States 

Attorney's office that if called to testify by the 


12 


Government you intend to exercise your privilege against 


13 


self-incrimination and to take the Fifth Amendment; is 


14 

li 

that correct? 


15 

9 

ji 

A 

It is . 


16 

0 

Is that with regard to every question that would 


17 

il 

be asked of you if You were called by the Goverhment to 


18 

i! 

testify 

*> 

1 


19 

|| 

A 

Yes, it is. 


20 

1! 

Q 

! 

If you were called by the defense to testify, 


21 


would you take the same position? 


22 

i 

A 

Yes, I would. 


23 

i 

i 

Q 

Specifically, sir, if you were asked — 


31 



MR. WALKER; Your Honor, may I ask the witness 

i 

25 

<. 
li 

i 

i 

1 

several 

1 

question^? 



/ 
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THE COURT: Sure. 


Q Did you, sir, in 1969 purchase Pioneer Develop¬ 

ment securities either for yourself or on behalf of someone 


else? 


I refuse to answer on the grounds that the 


ii 

ii 


answer may tend to incriminate me. 

Q Did you have any conversations with Alan Segal 
concerning Pioneer Development Corporation and the purchase 
of Pioneer Development Corporation stock? 

A I refuse to answer on the grounds that the 

answer to the question may tend to incriminate me. 

Q Did you have any conversations with Gus Kostos. 

a registered representative at Orvis Bros, with respect to 
the purchase of Pioneer Development stock in 1969? 

A I refuse to answer on the grounds that the 

answer to the question may tend to incriminate me. 

Q Mr. McCarthy, would you ell the Court why the 

answers to any of those three questions that I just asked 
you would tend to incriminate you? 

MR. O'CONNOR: I don’t think the witness is 
obligated to answer that question, Judge. I would like 
to note at this time, too, if Mr. Walker would tell me 
whether he is contemplating use immunity or transaction 
immunity when he applies for it? 


/ 





8 

9 

10 
11 
12 
13 


14 

15 I 

16 


17 I 

18 

19 ! 
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21 

22 
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l 

24 ', 

! 

25 


JA147 

jks McCarthy-direct 13 i 

MR. WALKER: I don't think I need to make that 
position known. 

THE COURT: I don't think so either, and I think | 
he is entitled to know whether the witness is exercising 
his constitutional privilege in good faith. 

I overrule your objection. 

MR. O'CONNOR: Judge, if I might speak on his 
behalf, the witness has been the subject of a deep 
investigation with respect to his Internal Revenue returns 
for the year 1967, and it also involves the year 1970, which! 
is the year of these transactions. 

' 

A special agent has been assigned to this and 
they have gone into this in extreme depth. There is now 
some civil litigation involved in the year 1967 for some 
hundred thousand dollars on a transaction that involves a 
judgment based on accountants' advice, as to how a trans¬ 
action should be looked at. 

Mr. McCarthy paid taxes on it, more taxes than 
the Government would have received, I think, under the 
theory that they were proceeding criminally on it, and 
they nave been after him with a fine tooth comb. 

Right now, they have investigators, FBI agents 
throughout Nassau, Suffolk, New York City, Jersey, since 
the spring of this year, again searching, findina, looking 

'ft 
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i 

2 

for some scintilla of evidence on which they can possibly 


3 

indict him. 


4 

This is the Strike Force. This is going on 

| 

> 

right now. 


6 

It is our position that this move here for 

! 

7 

immunity and to put him on the stand here to testify about 


8 

years where he has a substantial Internal Revenue problem, 

1 

9 

’ 

not an imagined problem, but a real problem, end the rep- 


10 

resentatives of the Strike Force are not imagined, th*»y 


11 

are real, currently operating right now — to put him on 


12 

the stand now, particularly with just use immunity, he has 


13 1 

been — he knows a little bit about use immunity in the 


14 

sense that back in the '60s there were some wiretaps on 


15 

his office for a number of months, and when there was a 


16 

hearing by Judge Frankel at the end of the trial, it__ 

I 


17 

developed that many of the case records that the FBI made 


18 

were missing and, of course, the FBI did develop some evi- 


19 

dence, but they said, "We didn't develop it from the wire- 


20 

taps; we developed it from other means," which is the 


21 

essential thrust of use immunity, so I think that under 


22 1 

those circumstances this is not some imagined use of the 


23 j 

Fifth Amendment, to just thwart the Government's use of his 


24 

| 

testimony. 

, 25 

THE COURT: With all resDect for your answer. 

. I 



\ 
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reason. 

Give your reason. 

THE WITNESS: Well, the reasons are identical to 


those just stated by ray attorney. 

MR. WALKER: I'm sorry, could I have that read 



back? 

THE COURT: He said the reasons were identical 

to those just stated by his attorney. 

MR. WALKER: Very well, your Honor. 

0 Mr. McCarthy, did you have a telephone conversa- 


-1 


tion with me earlier this year? 

A I refuse to answer on the grounds that the 

answer to that question may tend to incriminate me. 

Q Why would the answer tend to incriminate you?, 

A I refuse to answer that question on the grounds 

that the answer may tend to incriminate me. 

MR. WALKER: Your Honor, I would request the 

Court to direct a response. 

THE COURT: I direct you to respond to the 

question. 

THE WITNESS: May I have the question again? 

THE COURT: Why would the answer to this question 

incriminate you? 
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THE WITNESS: Well, I think that telephone con- 

3 

! v^rsaion is tied directly to some of it, and the answers 

4 

j 

tc the questions during the telephone conversation are 


directly tied to my problems with the IRS. 

6 

Q The question, sir, was did you have a telephone 

< 

conversation with me, not what the content was. 

8 

THE WITNESS: Excuse me, I am directed to as swer? 

9 

THE COURT: Yes. 

i 

10 

A Yes. 

11 

' . . 

Exuse me, I had a conversation with someone who 

12 1 

I 

called me and said they were Walker, Mr. Walker. 

13 | 

Q And that was this year, is that correct? 

14 

A A short while ago. 

1 

15 

Q Now, in that conve_oation, sir, did you discuss 

16 

purchases of Pioneer stock by you or members of your family? 

17 

THE WITNESS: Do I have to answer? 

18 

THE COURT: Well, you are directed to answer or 

19 

1 

invoke the Fifth Amendnent. 

20 

A Well, my position is the same. I refuse to 

21 

answer on the grounds that the answers may tend to incrim¬ 

22 

inate me. 

23 

THE WITNESS: Excuse me, I am just a little 

24 1 

i 

confused as to whether the direction is for the rest of 

25 

them or just one at a time. 
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4 \\ 


i 

6 


8 
9 
10 
11 
12 

13 

14 
>5 j 
16 ! 

17 

18 


I, 


19 

| 

20 
21 

22 j 

a ; 

I 

24 | 

25 1 


\ ^ 


THE COURT: You have got a lawyer there, a very 
good one, Mr. O'Connor. I aim sure he will guide you. 

MR. WALKER: Your Honor, I ask for a direction 
of the witness to answer the question as to whether or not 
the telephone conversation that he had with a person whom 
he believed was Mr. Walker dealt with purchases of 
Pioneer stock by him or members of his family. 

MR. O'CONNOR: Judge, I think the witness has 
already indicated why he doesn't want to discuss the content 
of that telephone conversation. The answer bears 

directly on some problems he has with the IRS. ”j 

THE COURT: I think that is a sufficient explan w 

at;ion. 

I 

I 

MR. WALKER: Very well, your Honor. 

At this point I have no further questions of 
this witness. I would, however, like to make a represent¬ 
ation to the Court, either under oath or just a represent¬ 
ation in court to the effect that I did have a conversation 

with Mr. McCarthy. I called him up. I spoke to him 

) 

and during that time he discussed Pioneer Development 
purchases with me over the telephone and made represent¬ 
ations to me concerning purchasesd of Pioneer Development 
stock. 

Would you accept my representation of that with- 




I 
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out my having to testify to that? 

MR. O'CONNOR: Yes, sir. 

MR. WALKER: Then on that basis, your Honor, 

I would suggest that this witness has waived any Fifth 
Amendment right by communicating to the Government in a 
telephone conversation, which he has admitted to on the 
stand, matters pertaining to the Government's case, in 
connection with the purchases of Pioneer Development stock 
and accordingly the Government's position is that we are 
free to inquire into this matter with this witness and 
that he has waived his privilege. 

MR. O'CONNOR: 1 think. Judge, for someone to 
have to waive his rights under the Fitcn Amendment it has 
to be a knowing, conscious waiver. This was a telephone 
conversation which apparently just came in, some man repre¬ 
sented himself to be a representative of the United States 
Government — 

MR. WALKER: I did, and you have agreed to my 

t 

representation. 

MR. O'CONNOR: I know you said you did, but I 

don't know that Mr. McCarthy at that time, when he was on 
the telephone, knew who he was talking to. 

j T don't know that you got the correct answers. 

I don't know, he may have given ycu misleading answers, not 
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knowing who he was talking to, and he certainly made no 
conscious waiver of any Fifth Amendment privileges in a 
conversation which apparently took some three to five 
minutes on the telephone, with someone who he really didn't 
know who he was. 

You need a lot more than that to have a waiver 
of the Fifth Amendment rights. 

THE COURT: I will reserve on that. 

MR. WALKER: Very well. 

I have no further questions. 

THE COURT: Mr. Doyle, I don't know whether you 
had a great many motions or whether you were on your last 
one, but if it is something that bears on getting started 
with the trial — 

MR. DOYLE: Only one of them, your Honor,- which 
is that, first of all, your Honor grant me leave to hand up 
a list of questions. I am sorry I didn't get them to 

your Honor sooner. 

THE COURT: You're too late. I suggest that 
you wait until after I have finished. Again, are they 

very lengthy? 

MR. DOYLE: No, your Honor, just a few pages. 

THE COURT: I don't know why you people can't 
give a judge a halfway decent break without constantly 
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delaying the trial. 

I had a pretrial conference with you two months 
ago and advised you of these thinqs at that time. These 
are just inexcusable. You keep a hundred people waiting 
here. I don't know who lawyers think they are, that they 
have the right to impose on the public in that way. 

The legal profession is in a bad light enough 

without making it worse. 

(Handed to Court.) 

THE COURT: It just gives me all kinds of 
duplications, so I suggest you listen if I have omitted, 
for example, some name on your list that is not on the 
Government's, all of which takes time to correlate at this 

point. 

MR. WALKER: Your Honor, with respect to this 
witness, I would ask that this witness be excused, that 
Mr. McCarthy be excused subject to the direction of the 
Court that he be told he is still under subpoena, and that 
he be made available to testify in this court if required, 
subject to your Honor's ruling, subject to whatever steps 
the Government may take, in light of that ruling, and that 

he be directed to appear upon a telephone call to Mr. 

* 

O'Connor by the Government. 


> ) 


25 


THE COURT: I so direct you. 
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2 

You understand? 


j 3 

THE WITNESo: I do. 


4 ! 

THE COURT: All right. 


5 

| 

MR. O'CONNOR: Thank you, sir. 


6 

THE WITNESS: Can I go now? 


7 

THE COURT: Yes. 


8 

(Witness excused.) 


9 

MR. DOYLE: Your Honor, I have an application 


10 

that your Honor, in your discretion, grant the defense 


11 

1 

jointly 20 peremptory challenges which we are prepared to 


12 

exercise jointly. 


1 13 

MR. WALKER: Your Honor, may I be heard? 


14 

THE COURT: Yes. 

i 


15 

MR. WALKER: The Government is limited by law to 


16 

1 

six, unless the defense consents to extra challenges.- 

- 

17 

I have no objection, in principle, with the defendants 


18 

receiving additional challenges as long as they will consent 


19 

to the Government's receiving a proportionate number, but 


20 

apart from that, I must object. think that that would 


21 

be — if they are not prepared to consent to the Govern- 


22 

ment's getting additional challenges, we would oppose any 


i 23 

such additional challenges. 


24 

THE COURT* I am opposed to it anyway. I will 


25 

1 

give the defense two additional challenges to be exercised 

1 

1 
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o' 
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jointly and none to the Government. 

MR. DOYLE: Your Honor, secondly, with respect 

to conferences among the various counsel for the defendants 
in deciding how to exercise the joint challenges, could we 
have the Court's permission to retire to one of the separate 
rooms outside the courtroom in order to do that, just 
because of the mechanics of hv iling together in a small 
space in the courtroom in front of the panel and the 
difficulty of having an intelligent discussion with respect 

to the panel under those circumstances? 

THE COURT: Is it agreeable with everyone that 

Mr. Doyle act as lead counsel? 

MR. DOYLE: Your Honor, excuse me 

THE COURT: Is it? Would it be agreeable? 

By that I mean simply that he be the one to signal me that 
you need a conference, that kind of thing, lead counsel. 

MR. PAPE: Kes, your Honor. 

MR. WINOGRAD: Yes, sir. 

THE COURT: All right, if you need it, but I ask 
you to restrain it. I don't intend to be here for three 
days picking this jury. There is no excuse for it. 

So with that admonition, fine. 

MR. DOYLE: Yes, your Honor, we will do every- 


25 


thing we can to expedite it. 
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THE COURT: To Vat end 


u.-o the robing 


room right back here 


Honor 


MR. DOYLE: Thank you. 

MP.. WALKER: There i* v\c -thcr application, vc 


Before your Honor took the? bench this morning, I 


spoke to your clerk, who .indicated t lat 
preliminarily, anyway, to have three aitc~ra ; . 
here in the well next to the witness box. 

Ycr.r Honor, could I suggest, make a suggestion 
that perhaps, after the jury is seated, that jurors could 
s t up -- a: least two jveers corlc it uo or» the platform 
itself and oerhaps the third could 'it somewhere else, 
so that he is not ob'curec from, the ,r ev of t.ie courtroom * 
t +■ seems to me that the ’Uty box can accommodate 
five alternates without too much of rob.nr. The sixtn 
docs pose a problem. 

Alternatively, I would ask tint maybe we ]ust 

proceed with five alternates. 

THF COURT: IV. sorry, Mr. Walker, we gave a 

lot of thought to it the ether dry. 't works out better 

the v r, 7 *:e have planned it. 

MR. WALKED Vary well. 

THE COURT. I o'an to p c v .? x alternates. 


t 

r 
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MR. PAPE: Your Honor, ' have one brief motion 

3 

|| 

that I wou 

1' 

id like to take up with the Court before the tn*. 

4 

j! 

commences. 

\ 


i 


I think that the evidence vil ' show that Mr. 

6 


Scrru5.no 

as in Reno, Nevada during mst of this period 

7 

)| 

becavs 2 b 2 

^ 1 i 

V 3 ? working at the River?jue '*ote>.. 

1 

8 

i{ 

j* ■ 


I ■'•hink treit there may b j evidence also that tne 

9 

»| 

Riverside 

Hotel in Reno, Nevada, war. purchased by 

I 

10 

r 


1 

THE COURT: I will hear you at 

11 



MR. PAPE: Thank you. 
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1 XP 


:> " il\ jury erd r, alt venate jurors were duly 

o ' impaneled and sv’crn.j 

- THE COURT: All right, we will take a luncheon 

•> reccs now until 2.15. When veu ccv’.e rack, go right into 

the jury room and don't talk about the case, don't let an, 

7 body talk about it with you, and if anybody should attempt 

3 to talk -:bout it with you, you must report it to the Court 

4 . 

9 rev, during this trial, those instructions are 

'0 to follow at all times. 

j i 

i 

11 Don't even discuss it among yourselves. Don't 

;j 

12 discuss it with anybody home. Don't read anything about. 

13 it. Wait until all the evidence is in and the Court 

v 

11 has given you the final instructions. 


15 


‘lave a nice lunch. 

16 ; 


(Jury left the courtroom.) 

1 1 

i, 


TIIF COURT: All right, v:e will ^ake our :unche~.. 

18 ’• 

recess. 

2.15. 

1? 


Mr. V.'alker, have ycur witnesses here ready tc p 

20 ij 


MR. ’WALKER: Yes, your Honor. 

2! • i 


(Luncheon 'recess.) 
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2:13 P.M. 


{In the robing roonO 


TH'u' CGtTT: The cl: •'?' •I'Tv.i ' . me t :> at one of y. 
or.d I * t know who i t ir- tnd I dor ; t want to know, has 
wo hi or he warts to w.vkr. , I think I w-v'e ic. perfectly 
clear t his morning that I will b-. <■;: .oi.vont at 4:30 in 
the n^tai r», ns ttorch mud/- at this t we. 1 have no 
intention wh >tevor of bein ’ wet every rn-ninc and after 
lunch hour arid every <-r.cec.» w : .tb a barrage c motions. 
That i« clear. I won't hear --rv ret.’one at this time. 


(Ir open court, a * an' 


■nr cotjrts :: wr’ t 


, U *-• •{ r f*e 


uptimes during openi.'.M 


statemci Ls, none . 


(Jury present! 


11 

1 


THr COURT: Ill richt. v- 


MR. V7ALXEP. r Mr. .Mien, lattes and ' en tic wen of 


the jury; This is r. case of stealing from the public. 
Th^se defendants are *haro-d with r. >l‘"nc and distributing 
virtually ver bless stock \.o tho nut ir in ?. cornpanv 
called Pioneer Develop wen 4 - lor carat n, a company without 
earnings, a company without revenue , a’-d a company without 
any meaningful nrod’ nr.. The t-rg--ts ■“ this stock 


dirt- •" but ion . the v : 


»- • - re 


n ’-n' public vho 
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cot st 'C.’r t 

.s worth 

' f 4 v, 

3 ii 

;i 

tho defender.. 

.< at p:r 

ces - 

Jl 

nine toilers 

a share 

. The i 

5 

t ko tn >y v' 

ilo th/ 

urb.l.i 


the f tec’ - it 

■ buy 

>;C fr 

i 

that t.;,->re vv 

T "eall 

y an a: 

8 

the stock. 1 

■’eerl , t 

h.- or O' 

p 

this corpai:'. 

•'as nrv 

ct V / 

; C 

producing ra • 

-nues, 


11 | 

the rest th.-.; 

could 

he sai< 

ji 

12 

had hope t : 

at a in 1 

ner a 1 : 

13 ■ 

sorr f ir 

he fu’- 

PTC . I 

*4 1 

State*- /. ttorn 

y in r. 

!'. -rc; : i 


rv. r chascc from 


Walker. t will be assisted hhroughoit this trial by John 

) 

1 

5iff>ri who to also an Assist ant 1/ > :• />ta*'S Attorney 

who W’M be helping ire wi ,.h the or or: cvh:i on., It is our 
honor, an-? our privilege Vo presort thcase to you on 

I 

behalf of the government. This is nr. important car-. It :.r \ 

important to the defendantr because they a r<- charged with 

i 

very serious -offenses. They arr rh..;cei‘ wit! conspiracy, 

I 

some of them are charged with celling i.rregi: tered. stock. 

! 

and I will have a few words to soy about unregistered steal | 

I 

in o minute, they ar • all charged v*j.th securities fraud 
and with using th"* T .ted . v.a! \j.l. to perpetrate a 


17 

who w : 11 be h 

18 

honor, and our 

19 

behalf of the 

20 

important to 

2’ 

very serious 

i 

22 i; 

some of them 

1 . 

28 

|i 

and I will ha 

24 

in o minute. 

I'¬ 
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and with us in 
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r-hn-, to r>.-t,,ud. I".;., ir L-r': -art on,: to tho gove... 
.acnt rr cai^o it i~ thr government f s resocnsibilitv to 
nco to the endorsement of the secv-iti* - :. a v, lav? which 
vore \-v- eted to protect the r~.ll, innocent, unwary inve t 
and also to :: c that the laws agairrt mail fraud are enf^. 
In addition, t is the government's r<ss".onr5bilitv to 
enforce- the laws against r-iminal conspiracy, a ccmbinatiu.. 
cr acting ton at her of individuals i r . furtherance of a 
cr. -ninn; obj ctive, * nc there is a criminal conspiracy 
change narc, -nd all r.T •-.''era defendants arc charged with 
ordinal conspiracy, -he statement that I arr giving to yr. . 
at chin moment is not •'vide-c- :t trial, and it will be 
your joh to rift and to vm? i gh -he e-< donee as it comes in. 
The evidence will com,, in from that witness chair right ovei 
there ?n the form of live vitnossoc and in the form of 
documents and also per bans you will got evidence in the 
form or- stipulations, that ir. agreements between lawyers 
as to what the facts are. This opening statement is not 
evidence, it merely a roadmap rr *n outline of what 
the government, intends to prove in this care. Similarly, 
if the defense lawyers chcore to give opening statements, 
their opening statements will not ho evidence for you either 
Those statements wil’ '-rolv be a r.rcsr portion of their 


gositiear; on t is ^wr- 


ie cuie-'n-e for you. 


no- 
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Your jo'- wi.V 


to ‘ .1 


3 i, 

T.f"i * '^"rrr 

r to observe rhe J o-u ■ 

t* t:;.t 
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^v?.df>r. ~ "* , c.r 

th~n <—re tbor- fnr 4 

“» > , * v 

J i' 

ar.' 1 tl e r i a 1 

. is over, th-- ctrat t 

- ? 

• ; ... v 
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(i 

of the foots. 

the la*. *ye»rs will have 

■'p cj-rrt 
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up their vers 

* on of. the- evidence tc 

vou, pro:*. 

3 : 

viev.e re the 

evidence ant the ccur' 

vilh pr<*: 
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W3.13. CT iut' y ou 

a law 1 hat yen ere tv 

ud to r oi 

10 ji 

!i 

this cn.-,'», 

d the c? c v/i.V. lie y- ur 

£ '*' ?■ C 7 r * C! *J 
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then bo that; 

you v.'ill be performing 

von - dutii 

12 

vhich re r 

onr id-or the evidor.ee - \ 

• 1 t o rn «r- 

13 , 

in this 

This co. c: in r.*>t comp i 



. t- and to obsr-’-v 


otod to you 
presentation 


there siay br - fc new tot.T«- to . ov- of you dealing— 
terms dealing with the bucir.ecs ccrrmunitv, these tons 
will bo explained tc. you us '. ime go' ' or-, and you shouldn't, 
be puzzled if gerhnr you hear a to *”' or two that you 
don't understand at rv^n^nt tir -. i-s Z have outlined 


T9 

1 1 

the case to you. so far, you 

can see 

it i 

n at going to 

Of^ 






be a corelicv^ed case. You 
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te n rcgistratic, 
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the ge\ •.rnr/T-.: will rrovn ' r hr v. 


'■ gistracion 


statement, you will hear evidence to t^c rfftct'that the 

] 

public -hen is inform of the fact- which -re contained 
in the registration stateir.cnt, >•? J vnen * stock is issue.. 

r.n- a registration r taker-, nt is filed with the Socuritie 

^ j 

and Exchange Commission, tV’t nuts the oubl > on notice 

an to £. ;ts vhich are contained in that registration star..., [ , 
• I 

and gives the public an opportunity to sec what the fact?- 

arc about the company whose stock is being offered, in tl.u. I 

I 

case, one of the charges here is that some of these defer..., > ; 
acted using the mails and using interstate roramercc in 
transporting stock and .in srlli.ng stock without a rogisti. • it 
statement being in effect, it will he the go. eminent ’s~ ! 

the proof will shew that because nc registration statomcr. 1 

* i 

was in effect, the public war depri-rd of th~ opportunity 

l 

to study and evaluate the real worth or 3r.ck of worth of 
this company. Vou will also hoar the term stock certifies*-#. .j 
Stoc< certificates wall be offered in cv'donce. a stx?k 
certificate, as son? of you may knr i, in i.-sued by a 
coroan- in order to raise capital fc? i.. It evidences j 

ownership of a portion of that coni' ny. The stock certifies-j 
in Pioneer Development Corporation >cu ’ill see when 
you#.--, such stock ertif iente cm--rs to >e very simile 
— r rtific ' :.r *>< — oth*■ • n> t.-v- -f company. 
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such ■„£ CiC. ~o "«cl Motoror ?]>(r oo:panics. fierefo-o, 
you vUl son the or.sc with which the public can be misled 
in a sale or distribution of stock, it.’.ts they are 
aware C ’ T v ' hD,: the company is really xike, and it is the 
secrr'tias j-rv’s that require people wre issue stock and 
who d.is ibute stock to moke ouro th-t the public is not 
misled, to i\lo registration fjtatcmnts and to be 
honest ?n thorr dealings with respect to tae distribution 
of stock no that the public will not suffer. The evident, 
the government contends, will show that these defendsts 
were net honest in th-ir dealings. that they distributed 
stock to the public at artificial.y inflated prices which 
v;ere if- effect manufactured pricer, and that the public 
bought store at these artificial prices, and it was led 
to believe they were getting something of value when in 
fact they weren't. Cur prerf will take us back into 1969. 
In early or mid-1969 two ircr, ?cion and Michael 

Clegg, were p-rtners, and they through a history of busin.- 
dealing ir. early 1969 had acquired a very large amount 
or had control over — could got their hands on a very 
large amount cf Pioneer stock, the stock of Pioneer 
Development Corporation. 
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Kow, as of the sv'rer of 1955, '-.’her they had 
all of this stock, the comeany had virtually no meaningful 
assets. 

There was, apparently, a handshake arrangement 
with nr. individual who had some mining claims that these 
gentlemen hoped to put into the company but e company 

itself was virtually dormant; it was producing any 

* 

revenues; it was not producing any ..nccre; and it was 
not producing any goods or materials. 

This situation, the evidence fill snow, never 
changed. The company never produced revenues, never 
produced earnings and revet wert into production, avd yet 
the stock wa r being sold to the public at 6 to 9 dollars 
per share. 

How, in the summer of 1963, when Acton and Cleg ) 
had control of this substantial quantity of stock — and 
you nay believe, the proof will show it was in excess of 
150,000 shares out of a total of 5C0 seme-odd thousand 
shares issued and outrtending by th;u company — that when 
they had control of this crock, they •. nnted to raise money 
with it, and at that ‘‘ire, the proo: ill show that the 
defendant Scardiro, who is sitting ever here, introduced 
the defendant Segal, « itting over b:r-», to these two gentle 
men, and Mr. Segal tc 5 r w -s 


r r.r > 4 ] ,en that he would have 
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no probloT r a ’. sing men -»y 'or them, ' *’d >•••• asked them to 
tell hir. facts chat they believed v/ouid he useful to him 
in promoting this stock, ir sellin" the stock off to the 


public, and they agrv:’ that Mr 


could have a sub¬ 


stantial amount of this stock, take -.k to New York and make 
a market in the stock and raise the or.-C oi' the stock In 
that market, and then with that stoe; r...co raised, remit 
funds to then, so that they could develop certain mining 
claims t int they had. 

The proof will show that Mr. Seaal remitted to 
then onlv a very small amount of morey .">nd tnat essential 
Mr. Segal took this stock to New York, made a market in 
the stock, the price of the stock went >.p, largely through 
the activities of Segal, at 5 or 9 dollars a share, and 
no money was returned to the company. Arc it was that 

money that Acton and Clegg were depending upon to get what 
ever they could in Pioneer off the ground. 

New, the testimony will show that they gave 
Mr. Segal approximately 111,000 shares of stock to bring 
to New York and that 81,000 shares of this stock Mr. Sega, 
nad registered — not registered, excuse me — had placeu 
by the transfer agent of the compar.v into the name of his 
secretary, not his c. n name. 

And he ai o broucht 2 <., COO ’hares of stock to 


d » 
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New York in the nar.es ■~- r th ree other incJ.ivicr.als, stock 
which Seaal had told Acton and Cle^g he would sell off into i 

' ' i 

the market in a calculated, careful way, so as not to hurt 
the orice of the stock, which he intended zo raise. 

i 

I 

None of the proceeds of this 25,000 shares of 
stock was remitted to Acton or Clegg or to any of the 

individuals who owned that chock. I 

I 

Now, Mr. Segal also exacted a promise from 

i 

I 

Acton and Clegg, and those associated with them, that of 
the stcck that they held, they would not sell that stock, 
and the reason he didn’t want them to sell that, stock, the 

i 

proof will show, was because be wanted tc be able to conts <j« 

the price of the stock, control the market if the stock, 

- 

and that if stock was sola into the market, it would knock 

I 

the price down of the stcck, because it is the law of supply j 
and demand: if there was too much supply, then the price 
would crcp; and so he asked Acton ar.d Clego to keep stock 
off the market so that it voulclr’t destroy his efforts to 
fix a price and have an artificial price in the market. 

Now, the proof will she-..’ :hat Acton and Clegg, 
when they didn't get the money from Cecal, in about October 
of 1969 or early November, as planned, decided to take their 
ov:n stock and pledge *t ?v brnkr, take j.t 'o banks and try 
to get money from th r a bar:-", using that stock as collate, u 
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that is, you put up the stock and the. bank will then advance 
a loan to you, using that stock for collateral, and if you 
don't repay the loan, then the bank believes that they can 
sell off that stock and cover the debt that way. 


10 i; 

l! 


15 :: 

|i 

,6 " 


Well, this is what Acton and Clegg decided to 
do with some of the stock that they had. 

Now, this was largely stock ir the name of a man 
by the name of J. Walker, no relation to myself, ana also 
they took other stock, and they placed if in the name of 


jj Anthony Scardino, this defendant hcr~ ir. court, and they 
12 gave Mr. Scardino some of this stock, approximately 11,00c 

I 

shares, to take and tc borrow or, 3rd Mr. Scardino, the 


proof will show, did not borrow on this stock, but he sold 
it into the market, and he took some of the profits of this 
stock for himself. 

He asked Acton and Cleac if he could have some 
of the profits because he needed it for other business, 
and he took many thousands of dollars for himself of this 


stock. 


Now, in addition, Mr. Scetdino had an associate, 


a man named Richard j.cKibbon, who is not here today, and 
Scardino and McKibbon acted together in agreeing not to 
sell the stock, but ven 'n ending n> selling the stock and 
together, between Mr kb - r .~.d Scardino, 7.9.000 shares of 
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Pioneer stock was sold -o the innocent public. 

i 

When Segal found out that this stock had been 

] 

sold and that there was a breach developing in the agreement.,, 

i 

in the compret that he ha with Acton mi Slegg, he got 
uoset, because in order to support the market he had to bu/ 

t 

sene of this stock, in order tc keep this stock from lower 
incr the price, and ir December, late November, December, 

Segal ended up buying substantial r ■ entities of stack or 
placing stock away from the market, .-.''J the stock that 

he was olacira, a let of it was th: r stock that had been | 

c - | 

sold bv llcKibbon and Sourdine. 

I 

Now, the McKibbon and Sc.irdino sales took placi 1 
through the fim of Hcmblowaf, Weeks in Derive, Colorado. 

I 

Segal get very upset at this, and he felt that 

i 

the money that had been obtained through the sale of this 
stock had to be shared, that this rr.onev, a large portion 

i 

i 

of this monev belonged to him. c o hr. spoke to an 

i 

l 

individual named Mike Gardner ana explained his problem, 


and Mike Gardner arranged for Robert Howard or Howard 
Finkelstein — he has two names — this gentleman here, to 
straighten out the situation. 

Finkelstein arranged — met with an associate of 
his, a man named Ed Tuber, this gentleman sitting over 
here, and the two of uhem a ranted r or a meeting i" Reno 


i 

I 

i 

I 

i 


I 










and New 


Nevada, at the Holiday Inn, between Christmas 
Ye-'rs o c 1969. 

The purpose of this meeting was to recover money J 

i 

from Sourdine, McKibbon and anybody else who had sold sto«..• 

i 

and to enable the Segal group in New York to net a portion 

I 

of the money that Segal believed vas due him pursuant to 
the agreement and arrangement that existed initiallv j 

between Acton, Klegg and himself. 

You will hear evidence about this Reno meeting 

I 

and what went on there, and as a result individuals, 

I 

Scardino and McKibbon, did agree to remit certain moneys 

\ 

back to the New York group cf Secal, through 7, u ber and 
Finkelstein. 


Nov. the testimony will show that while this 

I 

| 

is going on there v/ere efforts being made by Segal to keep 

i 

theprice of the stock up. Segal vas doing this throught 

I 

various manipulative devices. lie was doung tnis by tryme 

I 

to create demand in the stock and he cr;ate I demand by 
telling people that il they bought stock, they wouldn't 
lose any money because if the stock Crooned, he would make 
good their loss, and that caused people tc oo in and buy 

I 

stock. 

He also c acted demand in the stock through ai 

* 

associate of his, a .. .n named Tack he vine, this gentleman 
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sitting over here in tie blue suit, and Mr. Jack Levine, 
a defendant in this case, seoke to people about the stock, 
told then it was a great company, that it was a good buy 
in the stock, and caused innocent, unwary investors to go 
into the stock, believing that it was a great thing. 

And the evidence will show that individuals who 
bought stock on the representations of Mr. Levine lost 
tremendous amounts of money, many thousand ana thousands i 


dollars 


Now, the evidence will also show that after 


this meeting in Reno between Chris‘--mas and New Years, 
1969, further efforts were made by the members of the 
conspiracy to use this Pioneer stoc . to rv and raise 


17 i> 


money. 


After all, they had someth ir <7 hero that looked 


lika it was worthwhile; run around and sell it, see if 
you can cake it to a bank, get morav or it, try tc trade 


IP : 

j 

I; 


it for things, maybe you car. sell it off and get some 


money. 


And the evidence will shov that there was a 


trade of soma fur coaLr for Pioneer stock, that Mr. Zubei 
and Mr. Howard went to a furrier ir. New Yor - ' and that they 
gave him Pioneer stock in return for valuable fur coats. 

Tnare will also be evidence that more in the 


spring of 19' 7 0 Mr. 


:c.'. stein ur; rgri r o:: a man named 
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Mike Karfunkel to buy 10,Or 3 shares cf Pioneer stock and 

I 

the proceeds of that stock, cone $l r ,0CC, he took a fair 
percentage of it, he took approximately a third of it for 

i 

hi/ns elf and pot it ir. his pccket, and the other $10,000 were j 
remitted to Acton and Clegc. 

j 

The evidence will show that these defendants, 
in acting together, were aware cf this effort to fix the 
price of the stock, to have this artificial marl it in this 

» 

stock and then sold off stock or a-ranee d to sell off stock 

t 

i 

or participated in selling off stock ir. order to line then | 

• 

pockets. I 

I 

I 

Ar.c you will hear evidence of the many thousands ■ 
of dollars that went into some of t' esc defendants' pocket*. 

i 

as a result of this conspiracy. | 

New, ladies and gentlemen, this is a criminal 

trial and it is not r. game?, despite what you may have seen j 

I 

on television. This is a serio. f business, and the 

t 

Government is putting forward very serious charges, i 

I 

because in the Government's view the proof will establish 

i 

these charges before you. 

Your oath is to decide case on the basis j 

of the evidence presented to you ai*'- 1 r.ot on the basis of 

i 

anything else, and nc on the bnsi- of speculation, symparh/l 

i 

or b^as or prejudice but or- ;~e bafts cf the facts as thuv j 


* 
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come in here and as they .ire presented uo yon, and cn the 
basis of the law as me judre civet c to yet. 

Ladies and gentlemen. at the conclusion of the 
evidence I will, have a chance to address you again and 
at that time review the evidence with you in a summation 
and, at that time, ladies and gentlemen, I will ask you 
to return verc .icts cf guilty against all of the defendants 
here on trial as to the count.-, with which they are charted 


THE COURT: Mr. Newman. 

MR. NEWMAN: J.f your Koncr please., the defendant 
attorneys have agreed that Mr. Coyle will open first. 

THE COURT: All right. 

MR. DOYLE: Thank you, year Honor. 

May it please the Court, Mr. Foreman, ladies ana 
gentlemen of the jury, Mr. Walker, fellow counsel and 
defendants: 


My name is John Doyle and I represent the 
defendant Alar. Segal, whe is seated on the table directly 
opposite where I am looking now, seated to the left of me 
as I am seated at defense counsel. 

It is my job ard my resprrsibj.lif*• to present 
Mr. Segal's defense to you and that defense can be summar¬ 
ized by two very bas: co'cco.s: good faith, and innocent 
intent. Good fai: bcc-V'- Mr. S'ya 1 , as did many other 
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members of this so-called criminal ms: aracy, believed 
in good faith that Pioneer Development Corporation was in 
the processs of acquiring and had, in fact, acquired by 
the middle of the fall of 1969 ar. ex': re> ely valuable mining 
claim, a mining claim that they were told and as reflected 
in reports, substantial sums of money had been offered 
for by other business organizations, a mining claim that 
was the subject matter cf very ext arrive negotiations wit:, 
the technical inventors and developers in Nevada, who were 
going to develop the mine, ana you 11 hear a j-itt^e bit 
more about that later on in my opening statement. 

There was good faith ir. another respect on the 
part of Mr. Segal. Ha had a good faith belief that it 

was perfectly proper to trade this stock, co sell it 
through a brokerage house that was registered and regu¬ 
lated by the National Association o' Securities Dealers, 
and by the Securities and exchange Comm.tsc on. 

Ha understood and believed that _t was legal 
and proper to permit such n broker-dealer to trade the 
stock with other professional broker-dealers which, in 
fact, is what happened in this case, and you will hear 
about what arc callec. the pink sheers, which are the shecu^ 
where one broker-de* or expresses to other broker-dealers 
wbc.u is called a bi or:c rt and and ask pru'e, where a 
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broker-dealer says, "7 offer to pay $5 for a certain shar_ 
and I offer to sell a certain share for $5." 

This is how broker-dealers earn their income. 

If they act as dealers, they bey and sell for their own 
account. And much cf the trading in Pioneer Deve?.opmer.t 
Corporation was by dealers for their own account, trading 
in it, ~’aking money cn che trade. 

Another way that broker-dealers corn income 
is by earning brokerage commissions and executing trans¬ 
actions for their customers. 

But the general public doesn't look at the pirn; 
sheets. They don’t see these pink sheets. They see 
broker-dealers. They see persons who are regulated, wh - 
have a duty of disclosure, who have a. duty of inquiry to 
the SEC and tc the Government. 

Mr. Segal believed in good faith that if an 
accredited- registered broker-dealer accepted Pioneer 
Development Corporation as a tradeable stock, put in a 
quote in the oink sheets, and if a demand for the stock 
thereafter developed, among other professionals, that this 
was perfectly proper, that it was no ^ri.r.e. 

Finally, there was no fraud. \n this case. 

There v/as no intent or. the part of * Segal to rob anybody 
of a sincrle oonny. Mr. Seqcl be 7 v ?vt .r ‘his company 
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2 1 as fervently as anybody else bc^iaved in it. 

3 This is not a case of fraud. Nc.r is it a cast 

!l 

4 of artificial, manufactured prices of a stock. 

•5 This is a case where the ""a were Willing buyers 

6 and willing sellers, where a brokec dealer pvt quotes into 

7 j pink she^t - , and where other broker-dealers either acth.. 

i‘ 

on their own -half or on behalf of customers entered into 
9 'i agreements to ouy and sell at those prices, and those prii-a^ 

° i| . 

were agreed 'non. We are dealing here wi >_h a negoti 

ji 

11 ii ated market. If A agrees to sell to 3, then we have a 

i 

1 2 ! price that they have agreed uoon, w^icr is net manuractured 

)3 which is nor. artificial, and if Mr. Segal may have conveys 

14 |j information to Mr. Levine anc. indeed, Mr. Levine, you will 

15 j| hear, meu Mr. Lamb, who is the owner of the mining claim, 

. 

16 |j Mr. Lamb, whose brother is the sheriff ot Las Vegas and 

17 i has been for 30 years, whose other brother is the senior 

18 State Senator of Nevada, and the prevent of the bank in 

19 Reno — Mr. Levine and Mr. Segal both met '*r. Lamb and they 

2C i both believed that this mine was valuable. So that if. 

! 

21 | Mr. Segal said to Mr. Levir.c, "I think tnis is a good 

22 company. I think t> t if you had money or could borrow 

23 j money, you should invest in it. You have heard Mr. Lamb 

24 '| discuss it. You ‘ ave heard Mr. icton and Mr. Clegg 

25 i' discuss it,” and if r. Levine pasr -d along In good fait 1 ' 
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to other persons his belief in th-* > company, tnere is no 
fraud, there is no crime. 

If they are mistaken, if t.iey are negligent, 
then, in the light of hindsight, perhaps it was unfortunate 
that it happened to them and it may oe unfortunate for 
certain ether people that they spoke to, but this is not 


criminal conduct. This is net a fraud, 
crimes committed in this case by Mr. Serai. 


There were .1 


1° j; Nov/, the omening statements are rot an attempt 

11 to summarize all the evidence or to to . 1 .1 you everything 

12 

^ ,| about what the evidence in the cam. wi J _ show, but -ust to 


paint with a broad brush the :ature of the -ase and /hat 
you are about to hear. 

let me just tall you a f• w of the things chat 
the evidence will bring out .about t he belief that Mr. 


17 


Segal had in the mining claim and ti«: basis for that 


belief 


Mr. Clegg t.c! Mr. Acton c-avo to Segal a 


20 substantial '.’mount o * technical materia abort the mine 

,, 5 ' 

j! There was an economic :oasib\iity rc-rort on the mine 


prepared by a Mr. Lai. eg, v?ho liven in 'ocntello, Idaho. 
There were materials n " r f _ .3 by the M.o /arc Hughe' - orgar , . 
'-ion 10 pay or offer: g to oay many mi.liens of dollars f . 1 . 


this mining claim. 


There wan id mo ’ '/hole rheef of 
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documents that Mr. Acton and Mr. Clcgc cave to Mr. Segal, 
that Mr. Segal was impressed by, and h^' doesn't have 
technical, geological knowledge, but from vhe.t he saw, it 
looked valuable, and he gave it \:o his attorney, Mr. 
Schiffman, and Mr. Scniffman, in turn, gave it to his 
client, Karen Securities Cozr.oar.y, and Yr. Seoul understood 
and believed in good faith that if "arm Securities Company 
when given this material, which will be referred to during 
the case as the due diligence file on the company, was th j 
basis to the satisfaction of Karen * Cor.nany, that he couth 
put in quotes in the pink sheets, tb**n it vrould be proper 
for Karen Company to go ahead and do it . rd. lor the stock 
to be traded. 


25 
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**•' .< b T alkor fold you aos-of ft* ; r .,. 
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case i' 

f “ r '■be government. However, it vt: 

not .v 

4 i ; 

enough 

fo- the government to move t -c-.v-tlv 

■ n .its 


12 !i 

|: 


5 !j 3 Rtic * o£ this case and it.- nr^sontatir-n tv the grand ji 

3 j! SO that the charges i.n the c-.-r sot brought until 

j, about ^our nnd a hai-" years after tn?.?a everts happened, 
evcv, though they were ail known to -ho Securities and 

9 1 

Exchange Commission very early in .h7^ This doesn't mea. 4 

»• 

under the lev that the government ir -.ot entitled to bri 

j: 

the charges, but it does neon that rare of -.he evidence 

tj 

that you vov*’i all Uko to art 5 , detnrmirln’ 

13 '! 

the eruption of belief and reed f*i : h, which is th> dcfe„. 

j ln this casc » is rot 'doing to be a-ihMr, You arc goi * 
to be toxd that Mr. Azrserono. who v-s the ce.cs on at 

16 

Karen & Company-who first nut the bidr into the pink short 
that Mr „ Azzerone saw this file but ~er. 't account for its 

18 ' 

whereabouts. it v/as not subooonac d frr-n hin k v the 

19 I! 

SecuritJ.cs and Exchange Commissi, ever tf-ovgh he was 

20 i , , , 

calico ar. a it ness, md ho doesn’t kno- • v.f at happened tc> 

21 ! T-f +. ■ ■ 

it tms case had move ! mere promptly. votf.d have been 

22 

able to present that o you for our defense. 3ut we will 
23 . . 

be able to present sr.-.c evidence, --v: cf the persons that 

24 

Mr. Lamb, the owner the mining o.*»ivri, ' 3 Mr. Segal 

25 •' 
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is an inventor and ~e invitee - r-rr?c'!s for disir.tograt i*. 
ore at a mine site, and th- v, 3 r—ury 0 - 0 . involved 
in t his mine. Mr, But tram was bro, r.'-t Into this pie'uro 
fairly early by Mr. Acte.; and Mr. Clegg. Th«v had r.umero ... 
meetings wit'-- Mr, Buttran about putting his equipment in 
in Nevada at the mire site, they h : numerous conversati. 
At one point in the middle e r January, .1970, Mr, Sepal 
made a rpecial trip to Lor Angeles xc ~eet Mr. Buttram 
at his request in order to satisfy hir-elf that efforts 
were really fcaing made to get the vine operating. So a 
meeting was held at the Lcs Angeles rr-srnational Airport 
v. t h"' e r, wcgtl met !■:. But! a Mr. Butt - am explainer: 
hovT his process — which ir railed j •. liy process, the 
Cully ore disintegrating process — wots, and he assured 
Mr. Segal that the process could b • inrtrlied a t the mine 
and that rl. would work. Mr. Cegal v.as impressed by Mr. 
Butt-ram, an j. think you will be impressed by Mr. Buttran 
when you hear his te-.-.imony. After senfarrir- with Mr. 
Buttram, Acton and Cl> gg lat.-t. achr Tv r £? .- fund:;. Mr. 
Actcn borre ;«d from n T mc* 1 fri . about ■'1,500 and p a ,a 
it to Mr. Buttram. V- . Bute-am rr> ,i;. v g r his equipment 
located cut ot the mi e site. Mr. r- -ran wi31 have photo 
gray-3 o. the mine s: ', he ml?, h now '**;ncrete ovide. 1 
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Mr. An.v: • r-r. hadn't: • - : fcb~ due ^ v- l e , bet you 
will h..* i concrete evidence chat this nr fake, this 


was no phony. This v-»s a tf o w! 


one hfatly priced. roc. p 


■v'rcury -'re was expei. >.t 
'* dorr, • ince then. 


but hindsight docsn' concern us ho to. "ou vrj.ll see and 
hear that o’, fiance. vrith roriocl t * '■.»*. Se :l's ccod fa i 
belief the propriety of i trrdl.-.r thn u ent on in t' < 
case, yo” will see that t'rero were «’-ry repu table firms 
associated with thin .•■•toe’:, '••ou ”■ t. i f -~ teat the *”*anrf' 
agent of the stock, that '; he cc.-nn.ny to v’ -en all the 
stock certificates ere sent, that trarcher* rhe stocks f*.„. 
who -,P: . of the Oj.r. ovneors to trie* r-e r n of *■ ho now owm 

tha' the trerefer agent -t c vn y rc r htt established 
from in Reno, the Ncvrda Agency z n-' Trust Ce-.pany, a well 
respected institution. Th-y didn’t nay to anybody that tl . 
was anything wrong with the tradir-, and transfer of this 
stock. Pinrs such ar HornoJ tw or f g ek- , :irrt Phil ado 3 gl 
o./id about a -'omn ot *r firms., were r.ov. -n 1, aware that 
Pioneer was br ing tre led frem broke alor to broker-doe \ 
end sometimes fron cv..t rarer to customer, hi;' they traded 
it themselves, those emulated firm c with duties of irgiw. 
and none of them sale to Mr. Pegnl or to Mr. Levine or 
anybody else, "Hey, - it r. wi.nutr , the* * ir omethir.g wrc. , 


ire. This should by berr. -o <•»« 


'V- " '■* should have 
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-av' •*> be r.T.'-.tpr^ with t- - ^r^.ur i-:.on , Exchange 
Ccr-r’.i.:r;i on. e h v:. <> technical vrs'c* the law, a 

Jr .‘.go J’ ’CVar-M will charge you, thtt: vhhere jr a 
dxrtr ihvtier. by - :rr> U •;.-;r :>r %*h? acquire a 

ccrtr. n nmn;->f stock, th-.'r. che ucr-i era ba interpreted 
to require ‘-hat that 'Lon*; V registered vr t’~ the Hecuvi j 


an- : F.rrhana*. 
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established ccnoar'. 


rn*vve fact 
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poopir didn't --ervv.rc regiet-rvtic; ' * other words , he 
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about i r., tin* ar andpa-'py c ' v;-:e, : - believed that there v 
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he d*l not h vc any r—rninaJ .nfcenl •. ' re.’ *-ect to 
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in . u.s iso f rem th. tact th~ ; Fie, : . ’/cvi .‘opment Corns , 
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that certain invertor •■reran* t ablr y c all their shares 
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(Jury prcr:'*"!t.) 

KR. WALKER: i\*y I pure ::d, ~ovr *’enor? 

THE COURT: Yes . 

y ' . WALTER - Purnov Acton, r 1is.t. 

W. .11 you call Burn' 1 ’' Act v. in the tand, pleas- . 
He Is ir. the .’itness zco.n. 

TEE COURT: Vt *. Kiiier, yr : ccr. r:;e ycur chai„ 
up on that plrt-orm there and curlr.;’ recess jvst pull it 
back. 
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BURNEY ACTON, called as a witness by the 

Government, being first duly sworn, testified as 
follows * 

MR. WALKER: May I proceed, your Honor? 
the COURT: Yes. 

Keep your voice up now, Mr. Acton, so the last 
luror there can hear you. 

the WITNESS: Yes, sir. ! 

DIRECT EXAMINATION . 

BY MR. WALKER: 

•<- *4i a»Kj 

Q Mr. Acton, directing your attention, sir, to 
early 1969, where did You reside at that time? '* >■*- 

A California, Los Angeles, Calirornia. 

0 Did you know a person by the name of Mike Clegg? 


Yes, sir, I did. 

Who was Mike Clegg? 


•J »: vl 


A Mike Clegg and I were business partners' ^ n ' 

Dld V ° U have a bank account with Mr. Clegg? 

A Yes, sir, I did. 

° What was the name of that bank account? 5 
A A. C. Enterprises. V 

° Khat expenses were paid of A. c. Enteprlses’ 

^•Qk account? 

* Business and Persona^ ^py BAILABLE 
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Q Did there cone a tine in 190 9 when you heard 
for the first tine the name of Pioneer Development Corpora 
tion? 


A Yes, sir, there die. 

Q When did you first hear the name :c Pioneer 

Development Corporation? 

i 

|j A Very early in *69. 

!f 

Q Where was it? 

A At an attorney's office in Beverly Hills. 

i 

q Would you tell us, sir, who the : ciorney was a,.i 

who was present on that occasion? 

i 

li A Royal Galvin was the attorney s -me, Rcy Lewis 

il 

)| • 

was the other gentleman present. 

i 

Q What was the conversation at that time? 

i 

t j 

A Roy Lewis had this company v/nicr. turned out tc 

be Pioneer Development, that had nothing but a lot o^ 
money in it, and some type of a little sports publication, 
and he v/anted acquisitions for the company. 

I 

Q What did you say? 

A I told hir. that I would go to wore and see whac 

acquisitions I could find for him. 

Did you h ve lunch on that occasion with them.’ 

Yes, sir, t think so. 

Did you e charge telephone numbers with Mr. 
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Lewis? 

A Yes, sir, I did. 

Q And following that meeting did you have another 
meeting also early in '69 with an individual by the name 
of J. Walker, no relation to myself? 

A Yes, sir, I did. 

Q What was that conversation? 

A J. Walker knew of this ccrpany. It was Aneri-- 
Aluminun & Steeel. An old friend of hi? had it. The., 
were manufacturing mini bikes and they were interested in 
being acquired or being sold cc a company. 

Q And did you arrange a meeting? 

A Yes, sir, I did. 

0 When was this meeting? How long after you me. 
Walker did you have this meeting? 

A Probably a week. I'm not sure exactly the 

time. 

Q Who was present at the meeting and what was 
the purpose of the meeting? 

A The purpose of the meeting was to talk about 
Pioneer acquiring American Aluminum Steel. 

P.oy Lewis Ed May, j. Walker and myself, some¬ 
body else might hav» neon there. 

Q And did y. •. attend such a meecr.no, and what 


m * ’ * _ 
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2 

happened at that time? 



3 

A Yes, sir. We did attend the meeting and Mr. 



4 

May and Mr. Lewis agreed to agree some way. American 



5 ! 

i 

Aluminum would go into Pioneer, whether it would be „hroug.. 



i 

6 i 

cash, which Roy Lewis was still maintaining they had, or 



7 

through stock possibly. 



8 

Q Was anything signed at than masting? 

• 



9 

A No, sir, not at the first meeting. 



10 

Q Now, thereafter were there s series of meetings 

i 


11 

i 

between Mr. May and Mr. Lewis concerning the proposed , 


12 

1 acquisition of American Aluminum f. Steel by Pioneer? 



13 

| A Yes, sir. Mr. Lewis moved into American 



14 

' 

Aluminum & Steel and started helping the manufacturing. 



15 

and we were right in the same building, same office. 



16 

Q During the spring of 1969 did you take steps to 


0 

17 

get control of the stock and records of Pioneer? 



18 

A Yes, sir. 



19 

Q What steps did You take? 



20 

A I went to ?hoenix, Arizona. Mr. Lewis suppose 1 

- 


21 

ly had all of the records and the stock and everything, Luc 



22 

it turned out he didn't have very much of it. 



23 

I went to Phoenix, Arizona, and met with a 



24 

Mr. Baird Weibert, w! o Mr. Lewis had already made the de^l 



, 25 

with to get the stoc 3 and records, ur.d picked up some 

! 
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2 

stock and records there in Phoenix from Hr. Weibert. 

1 


3 

0 

Was this some time, sir, prior to the end of 


4 

March of 

1969? 


1 

5 

d 

Yes, I think it was. 

i 


6 

Q 

What was done by yourself in connection with 


n 

* 

acquiring the stock and the records? 

i 


8 

A 

We got the stock and records so vs coulc go to 


9 

; 

P.ero to 

- 

have our first stockholders meeting, as I recall. 


10 


MR. DOYLE: I can't hear tha witness. 

' 

n 


! 

Cculd your Honor ask him to speak a little moro 

12 

si ov/ly, 

1 

distinctly and loudly? i 

13 


i 

THE COURT: Try. j 

1 

14 I 

i 

l 

I 

THE WITNESS: Yes, sir. 


» 

15 

! ■ 2 

Did anyone assist you in acquiring the stock? 


16 

A 

Yes, sir. 


17 

Q 

Who v/as that? 


18 


MR. NEWMAN: Objection. It calls for a ccn- 


19 

elusion. 

your Honor. 


20 


THE COURT: Overruled. 


21 

A 

I 

In acquiring the stock from the old stockholders 


22 

1 

you are 

i 

speaking of? 

23 

Q 

Yes. 


2 < 

* • 

Mr. George iaror. asserted me, Mike Clegg helped 


' 25 

i 

me, B:.il 

• 

| 

Casey helped *.r. Aaron, P.oy Lewis neiped some. 

1 


1 

i . 

* 

* fMhvutnu t* i e v rT • r* w ne •• » i owner 



\r 


* 









1 


jks 


JA206 

Acton-direct 


71 


o »' 


5 ! 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


q Now, sir, directing your attention to approx¬ 

imately Maich 23: d or thereabouts did you go to Reno, 
Nevada? 

A Yes, sir. 

Q And why did you go go tc Reno, Nevada? 

A That particular meeting, I think we went to get 

the corporation in good standing with the transfer agent 
and to plan our stockholder meeting. 

Q Now, at that time did you have a stockholders 
list that you worked from? 

A We had a stockholders list. Nr. Lewis had, 
when I first met him, but it wasn't a current up to date 

t 

stockholders list. 

Q Directing your attention, sir, to April 21, 

1969, did you send out a notice to shareholders on that 
day? 

A Yes, sir. 

Q Did this notice call for a shareholders neetir.^ 
to be held on May 17, 1969, at the Mapes Hotel in Reno? 

MR. DOYLE: Objection to the leading question. 

THE COURT: Sustained. 

MR. WALKEL Very well. 

Q I show yc'- Government's Exhibit 3-A for identi¬ 

fication and ask you .f you car. identify chat document. 
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A Yes, sir. This is the meeting we sent out to 
the stockholders, notice of meeting. 

Q I show you 3-3 for identification and ask you 

if you can identify it. 

A Yes, sir. 

This is the meeting, the minutes of the meeting 
we had in Reno. 

MR. KIRSCHNER: Your Honor, we received a new 
legible copy of this document. 

THE COURT: You will see it in due course, I 
suspect. No one has offered it as yet. 

v 

A Yes, sir, this is a copy of the minutes of the 

meeting. 

MR. WALKER: Your Honor, I would offer these 
two documents at this time and I apologize for the lightness 
of the copies that have been furnished to defense counsel. 

We were unable to make them any darker at this time. Vie 
will make every effort to make sure that documents in the 
future are darker. 

I offer these documents, 3-A and 3-B. 

It is my understanding that counsel have seen 
these documents. 

THE COURT. Yes. All these documents were 
made available ahead ,>t time so t.i:t it should not come 
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as any great surprise, so we can trove along with the 
trial. 

MR. KIRSCHNER: May the record reflect that 
counsel for Mr. Zuber did not have this document before, to 
the best of my knowledge. 

THE COURT: If he didn't, it is his own fault. 
They were made available. 

MR. GREENBERG: Your Honor, we attended a 
meeting on Friday to see these documents. They ware not 
ready by Mr. Walker. 

MR. WALKER: Your Honor, these cocuments have 
been available — 

$ 

THE COURT: They ware directed by the Court to 
be available long ago, and we will have no more of this. 

Proceed. 

Do you have any objection to the document? 

MR. GREENBERT: I haven't had a chance to read 

it yet, your Honor. 

THE COURT: I will receive them subject to a 
notion to strike at the end of the day. 

(Governmer. ^' s Exhibits 3-A and 1-B were received 
in evidence.) 

THE COURT: I suggest, don't read then to the 
jury at this tine in .lew of that. 


Southern mci t rnnar qc» 
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MR. WALKER: Very well, your Honor. 


BY MR. WALKER: 


Now, were a majority of the shareholders present 


by proxy at that meeting? 


Yes, sir, by proxy or the shares that v/e had 


there. 


' il 


Q At that time, sir, hew many shares had you 
accumulated, approximately, of the old shareholders? 

A Approximately 200,000 shares, as I recall. 

MR. DOYLE: Excuse me, your Honor. May we 
have a definition of what "you" means, whether it refers t-i 
this witness alone or who? 

Q Could you tell us aain who coilecred the 200,0.*'. 


shares? 

A Mr. Lewis, Mr. Clegg, myself, and Mr. Walker. 

Q Mr. Casey? 

A And Mr. Casey, yes, sir. 

Q Following chat meeting, sir, what happened to 

this acquisition of American Aluminu - s Rteel by Pioneer" 
A Well, I thought that it was all completed. 


We went back to California. 

Q Who is "we 1 , sir? 


I stayed up in about — 


A All the o;.os present, Mr. Hay, who is the 
president, nominated >r elected president at that meeting. 
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2 

Mr. Lewis, and all of us that attended that meeting went 


3 

back to California. Mr. Lewis and Mr. May vent back to 


4 

jl American Aluminum & Steel, and I thought everything was 


5 

j going real fine. I stayed in Nevada trying to m?ke an 

i 


6 

i 

1 acquisition of a mining property. 


7 

Q Ard then what happened? What did you learn 


8 

concerning the acquisition? 

i 


9 

A That they had decided it was r.ot going into 

! 


10 

American Aluminum -- I mean — 


11 

MR. NEWMAN : Objection as hearsay. 


! 12 

i THE COURT: I will have tc sustain it when he 

l 

! 

13 

i 

uses the indefinite pronoun "they. 1 ' 


14 

| 

MR. WALKER: Verv well. 

■ 


15 

A Well, Mr. May and Mr. Lewis had decided, for s^. .’.c 


16 

reason, not — 


17 

MR. NEWMAN: Objection. Hearsay. 


r 18 

THE COURT: I think he is stating a conclusion. 

i 


19 

Q Did you ha 'e a conversation with either May or 


20 

Lewis, sir? 


21 

A When I retimed to California, yes, sir. 


22 

Q And did they tell you what — 


23 

MR. NEW’iAN : Objection. 


24 

Your Honohe is asking for hearsay. 


:i 

25 j, 

r 

| 

MR. WALKS.": I am askinc for — 


. • 1 
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THE COURT: Take it subject to connection. 


Go ahead. 


Q Did they tell you what had happened in connection 

with the American Aluminum-Pioneer situation? 

A Yes, sir. They said they were net going to 


put American Aluminum into Pioneer. Mr. 

Q Now, sir, I show you Government's Exhibit 2 for 

identification and ask you to identify it. 

What is it? 

It is a stockholder list of Pioneer. 

0 What is the date of it? 

A May the 16th, 1969. 

Q Was that the day before the shareholders meeting 

A Yes, sir. 

MR. WALKER: I offer it ana show it to defense 
counsel. This docu ment, being a carbon copy, was 
incapable of reproduction. 

MR. NEWMAN: No objection. 

MR. DOYLE; No objection. 

THE COURT: Received. 

(Goverr.nrnt’s Exhibit 2 was received in 
-) 

MR. V.’ALKE f.: Your Honor, if I could, could I 
just state the total number of shares outstanding as or 
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j 


1 

2 

1 

May 16th? 



3 1 

» 


THE COURT: Yes. 


1 

4 i 


MR. WALKER: Common stock outstanding in Pioner-.c i 

j 


5 

Deveiopmen 

t Corporation — thac is the la3t entry on the 

i 


6 

list of shareholders dated May 16, 1969 -- 515,400 shares. 


7 

. 

Q 

1 

Did there ccrae a tine, sir, when Mr. May and 


8 

Mr. Lewis 

resigned from all participation in the affairs ci | 

9 

Pioneer? 

* 


10 

A 

1 

Yes, sir. 


11 

Q 

I show you Government's Exhibit 4-A and 4-B 


12 

; for identi 

fication. 


13 


Can you identify those? 


14 

! a 

These are resignations from Mr. Lewis and 

t 


15 i 

Mr. May. 

• ! 


16 ^ 

1 

1 

Q 

Is it a resignation document, sir? 


17 | 

A 

Yes, sir; they are. 


18 ; 

ij 

MR. WALKER: I offer then. 


19 

i 

MR. NEWMAN: No objection. 


20 1 


THE COURT: Received. 

I 

| 

i 

i 

21 


(Government's Exhibit 4-A and 4-B were received 

I 

1 

i 

22 

| in evidence.) 

i 

i 

: ■ - 23 

I 

i 

1 

MR. WALKER. I note for the record that these 


24 

! documents 

are dated J> ie 2, 1369. 


r 25 

i 

1 0 

Sir, folio' ng the resignation of May and Lewis, 

* 

i 

# 

i 

1 

j 

i 

1 

i 

» i 
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ij J 

2 ‘I were you still a holder or in control with others, with 


J 1 | 

3 !l Cleqg, of the stock of Pioneer that you had accumulated? 

ij 

4 I; A Yes, sir. 

• ! 

5 i Q And at that time, sir, directing ycur attention ( 

I 

6 ; to, let’s take July 31st, 1371, what assets, if any, did 

7 | Pioneer have at that time? | 

8 A We had an indebtedness from American Aluminum - 


9 h Steel or from Mr. May 

I 


10 

Q 

A claim against American Aluminum 5 Steel? I 

i 


A 

Yes, sir. 

12 

Q 

Was that claim for $35,COO? 

j 

13 

A 

1 

1 

Yes, sir. 

* 

Q 

Apart from that, were there any other assets in 

1 

15 

the company at that time? 

16 

A 

No, sir. 

17 

Q 

Nov;, did Yju ever sue on the American Aluminum 

18 

1 

claim? 


19 

A 

j 

No, sir, ve didn't. 

20 

Q 

i 

Did you ever collect any money on that claim? 

21 ! 

1 

1 

A 

No, sir. 

22 ! 

| 

i 

Q 

As of July 31st, 1969, what individuals were in 

23 

control 

of this stoc.. that had been accumulated from old 

24 , 

shareholders? 

25 ; 

A 

. Mr. Clegg and myself. 


|i 
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q And during this period of time ha a you inforrr.ea 

Mr. Clegg of what had been going cn in connection with 
Pioneer, American Aluminum a Steel, so forth.- 
A Yes, sir. 

q Do you know Anthony Scardino? 

A Yes, sir. 


And as of 1969 how long had you known Mr 


Scardino? 


h For several years prior to that. 

q Do you see him here an the courtroom? 

A Yes, sir. That is Mr. Scardino. 

0 And he jus- stood up, is that correct? 

/ 

A Yes. 

q During the spring and summer had you discussea 

the Pioneer situation with Mr. Scardino from, time to time? 
A Yes, sir. 

q And where were those discussions? 

A In Reno, at the Riverside Hotel primarily. 

Q And what easiness did you have at. the Riverside 


21 ' 


22 j 


24 !| 


Hotel? 


Mr. Scardir.o was buying and remodeling the 


Riverside and he was a friend of nine. I just visited 


him. 


Did ther: come a ci 


time, sir, in the summer of 


. southern 0'S- cr court reporters, u.s. cojk-hojse 
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1 

2 

» 

1969, approximately August or thereabouts, when you had I j 

i 

3 

a conversation with Mr. Scardino concerning an individual 

1 

4 j 

who might 

i • 

l 

be able to furnish money to Pioneer? 

5 i 

l 


i 

MR. PAPE: Objection to leading, your Honor. j 

6 

i 

THE COURT: Overruled. 

7 

1 

Yes, sir,there did. 

i 

8 

0 

And where was that conversation? 


9 

1 

- 



A 

l 

In Reno. 


10 

1 

Q 

Where? 


11 

A 

At the Riverside Hotel. 


12 

i Q 

What was the conversation that you had with 

' 


13 

Mr. Scardino in approximately August of 1969? 

I 


14 


MR. DOYLE: Your Honor, ray we have a standing. 


15 

i 

objection 

1 

to conversations not in the presence of our 

i 

16 

l 

! respective defendants? 

17 

1 

i 

THE COURT: Yes, subject to connection. 

1 ! 

18 

! 

j 

{ 

MR. DOYLE: Thank you, your Honor. 


19 

i 

THE COURT: I will take it all subject to con- 


20 

nection. 

so long as ii is with the defendant or an identi- 


21 

fied co-conspirator. 


22 


Would you rephrase your question, please? 


23 . 

1 e 

What was t e conversation that you and Mr. 


24 

Scard i no 

had in anor: imatclv August o r 1969 at the 

1 

25 

i 

Riverside 

i 

Hotel? 



1 

1 

1 
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A Mr. Scardino said that a man that was helping 

him finance the Riverside Hotel could also help me with 
this company, with financing and other help, if he would 
bt interested in it. 

0 Do you recall if that individual's name was 

mentioned by Mr. Scardino on that occasion? 

A I don't recall on that occasion whether it was 


or not. 


Shortly following that first conversation did 


you have a further conversation with Mr. Scardino? 
A Yes, sir, 1 did. 

0 Where was that conversation? 


At the Riverside also. 


16 ! 


Q What was t.uat conversation? 

A That I should try to contact this man. I think 

at this time he gave me the name or sard he would set up 
the meeting to see if he was interested in helping us with 


this company 


0 Who was the individual? What was the name 

that was given to you at that time? 

A Alan Segal. 

Q What did you do then? 

A Some time ^ter. with in a short period of time, 

Mr. Segal was going * be in Dallas, and Mr. Scardino 
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informed me that if I would cone to Dallas, that I could 
meet with him and tell him my story. 

0 And, sir, did there cone a time in the lata 
summer of 1971 when you met Mr. Segal in Dallas? 

A Yes, sir. 

Q Who was present and where was che meeting? 

A The meeting was in South and Center, Sheraton 

Hotel I believe it is,, and Mr. Segal, Mr. Scardino, Mr. 
Clegg, myself and several other people were there in the 
coffee shop or restaurant. 

Q Sir, how did the meeting commence? 

A We introduced ourselves and sat down at the 
table and started talking about the company, that we were 
Pioneer Development Company. 

Q Did Mr. Clegg state the problem? 

A Yes, sir. 

Q What did h. say? 


didn't — 


Told him t^.at we had this company and that we 


MR. NEWMAN: Objection. Hearsay. 


We — 


THE COURT: Just a moment. 


Overruled. 


We had tri .• company, that v;e needed some heip. 


i V 
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We had some potentially very good asif*-.' going into the 
company but we needed money and, as I recall, had a 
stockholders list and told pretty well about the company, 
what we were trying to do, what we wanted to do. 

Q What did Mr. Segal say? 

A He said that it sounded interesting, that he 

would have to look into it further, and he'd be back in 
touch with us. 

0 Was anything said, sir, by Mr. Segal as •* . 
he could do or what his abilities were? 

A His abilities were very, very, as I understood 

it — I'm not saying that Mr. Segal said this directly, 
but as I understood ir. from this conversation with Mr. 
Segal, if he would gee involved with, it, he would furnish 
us a lot of money and help us very much with the stock. 

Q Was anything said, sir, concerning what could Le 

done in the market in the stock at that meeting? 

A Yes, sir; if he would become involved, he could 

do an awful lot with ihe market. As I understood at this 
meeting — I don't know how I understood it, but I under¬ 
stood he was a stockbroker. 

MR. DOYLE: I object to the testimony because lie 
can't explain how he nderstoed it. 

THE COURT: Corike it our. State the conversa¬ 
tion . 
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Q What was your conversation, sir? 

THE COURT: Sustained. 

Q What was sald concerning the price of the stouk 
at that meeting? 

A That he could get -- 

•MR. DOYLE: Can we have vho said it 0 

THE COURT: Who said it. Who said what to whom? 
Q Who was speaking, 3 ir? 

A Mr. Segal. 

THE COURT: What did he ray and ;;hat did you 

3 ay t0 hln? Give ^ the convertas best you can recs 
it. 

A Mr. oegal said that if he got involved with 
-he stock, he had a lot of strength in the stock market, 
be was not Interested in penny stock or low priced stock, 
if we could open at $5 a share, then he would be interest* 
in the stock, and we showed him the potential assets we 
had for the company. 

THE COURT: When you say that, what were 

the potential assets you shewed him? 

THE WITNESS: We had a mining property and a 

report on a mining property and a lot of assays on it. 

THE COURT: What was the name of that mining 

property? 

* 
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i 

i 

2 

THE WITNESS: Lone Tree. 

i 

! 

3 

THE COURT: Where was it? 

i 

i 

i 

4 

THE WITNESS: In Dixie Valley, which is abou* 

i 

i 

i 

5 

100 something miles from Reno. 

1 

i 

6 

THE COURT: What state, Nevada? 

1 

7 i 

j 

THE WITNESS: Yes, sir. 

• 

» 

8 

THE COURT: What kind of a nine? 

I 

i 

9 

THE WITNESS: Mercury mine. 

i 

i 

10 

THE COURT: I want to say to the jury here am 

1 

i 

1 

11 

now that when I ask questions you ; r.ot to conclude 

i 

12 

that I have any opinion one way or the other in thi 3 case. 


13 

I simply ask them to try to clear up the testimony. Proceed, 

i 

14 

I hope I don't have tr do it very often. 

i 

15 

BY MR. WALKER: 

1 

i 

16 

Q Sir, did Mr. Segal -- wa3 there any conversation 


17 

sir, concerning your getting money from Mr., Segal? 


18 

i 

TiR. DOYLE: Objection to the leading question, 


19 

! 

1 

your Honor. 

/ 


20 | 

THE COURT: Overruled. 


21 

A At this meeting I don't --he 3 aid if he did take 

i 

22 : 

an interest in it, he would get us plenty — alJ the money 


23 | 

| 

we needed, but at this meeting he did not make a decision 


** 

whether he was going to help us with the company or come 

» 


25 

i 

into the company or no”. 


1 

1 

1 

- ’* 1 

_ 

S 
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2 

I 

Q 

Was a figure mentioned to Mr. Serai? 

I 

3 

A 

There were several figures on the mining 

l 

l 

4 

property. 

i 

we had breakdowns as to hew much it took to 1 

5 

put this 

. t i 

mine into operation. 

6 

j 

Q 

i 

The mine wa3 not in operation at ohat time? 1 

7 

A 

No, sir. 

| 

8 


1 

THE COURT: Did you tell that to Segal? 

9 | 

1 


THE WITNESS': Yes. sir. ; 

10 

i 

Q 

Do you recall any of the figures that were 

1 

• 

11 

mentioned 

at that time as to what money was needed? 


12 

A 

I think it W 33 approximately .$500,000 on the 


13 

1 

mine to put it into operation. 


14 i 

1 

Q 

Following that meeting, sir, did you meet 

i 

15 

Mr. Segal 

again at the Riverside Hotel? 


16 

A 

Yes, sir. 


17 

Q 

What was your conversation with Mr. Segal 


18 

1 

on that occasion and how long was it after the Dallas 

1 

1 

19 

meeting? 

i 

/ 

% 


20 

A 

It was a snort period after the Dallas meeting. 


21 

I don't remember. I -- 


22 


MR. DOYLE: Can we rind out who else was 


23 

1 

present, your Honor, if anybody? 


24 1 

|! 

25 t| 

i 

i 

1 

time, the 

THE COURT: Yes, please. Walker, fix the < 

number of p T3ons oresent end "State the 


.1 

*. > , 
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i 

• i 

1 


2 

conversation." 


3 

Q V.'no was prasent at that neetir.g, as bast you 

i 

i 

i 

4 

can recall? 

i 

i 

| 

5 

1 f 

A As be3t I can recall at the next meeting, I 

i 

» 

» 

» 

6 

remember Mr. Scardino, Mr. Segal and several other gentle , 

1 

7 

I don't recall, it wasn't a real meeting as to business. 

1 

» 

i 

t 

i 

8 

it was an accident meeting, i was up there and— 

i 

9 

The. COURT: We are not ccr.cerr.ec with — 

I 

1 

i 

10 

Q Where was the meeting? 

1 

1 

1 

11 

A At the Riverside Hotel. 


12 

Q What was the conversation at that meeting at 

i 

13 

which Mr. Segal and Mr. Scardino and yourself were preseui 

l 

i 

14 ! 

A General conversation about the mining property 

i 

15 

and about the Pioneer Development, 


16 

Q Can you tell us, sir, v/hat was said more 


17 

specifically? 


18 

A (No response,) 


19 

Q Do you haie a recollection? 


20 

A No, 3ir, l don't have a recollection. 


21 

Q Following chat meeting, directing your 


22 1 

attention to late Seotember- early October, during 


23 

the fall, did you have a meeting at the Century Plaza Hotel?j 


24 | 

A Ye3, 3ir. 


25 

1 

Q Where is t .e Centur:/ Plaza Motel? 


* 

i 
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2 

1 

A 

1 

In Los Angeles. 1 

1 

3 

Q 

Who was present, sir, at that rreeting?What 

4 

happened? 

i 

t 

1 

5 

A 

At that meeting, Mr. Clegg — 

6 


MS. DOYLE: Can v/e find out who was present. 

7 

plea3e? 

1 

1 

i 

8 


THE COURT: He just asked who was present, I • 

~ i 

9 

afraid you 

i 

weren’t listening. j 

10 


KR. DOYLE: I thought he then said "What 

1 

11 

hapoened." 

1 

t 

12 

A 

Mr. Clegg, Mr. Walker, Jay Walker, myself. 

13 

Mr. Segal, 

I think one of Mr. Segal's attorneys. 

14 

Q 

» 

Do you recall which attorney, what attorney? 

15 

A 

Schiffman. 

16 

Q 

Mr. Schiffman? 

17 

A 

Y63. 

18 

Q 

Sir, what was discussed at that meeting? 

19 

A 

At that meeting we discussed-- . 

20 

Q 

Where did the meeting occur, 3 ir? 

21 : 

A 

In Mr. Segal's suite. 

22 

Q 

Would you describe that suite? 

23 

A 

A3 I recall he had two rooms, at least a two- 

24 

1 

1 

room suite. 

one sitting room and a bedroom, a large bedroo.T.. 

25 

Q 

Was anyth! g going on in tr. e room at that time? 

• 


. / 
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i 

1 

1 

2 

A Yea, sir. There was football games on both 

I 

1 

1 

3 

television set 3 . 

1 

• 

4 

Q Sir, would you tell us what v/an said at that 

! 

• 

1 

5 

meeting, as best you can reca’i 0 

! 

6 

A Well, we had a lot of the reports on the mine, 

I 

1 

m 

1 

we had a lot of reports on a cigarette filter that Mr. 


8 

Jay Walker and I had been working on. we showed that to 

i 

1 

9 

them, and we had — in fact I am sure v/e had some sampler 

1 

1 

1 

10 

of the cigarette filter. We did discuss another possible 

1 

11 

acquisition, we had some brochures and Information 

12 

on another company called Precise Power. 

13 

Q At that time were any of these comoanies 


14 

that you Just mentioned actual acquisition:; In Pioneer? 


15 

A No, sir. 


16 

Q They were possible future acquisitions? 


17 

A Yes, sir. 


18 

19 

Q Was that told to -- made char to Mr. Segal? 

A Yes. ' 


20 

Q Do you recall, sir, discussing with Mr. Segal 


21 

at that meeting what Mr. Segal v/our o for you in New Ycrlcv 


22 

A What Mr. 3 ;gal v.'ould do for us? We wei e to 


23 

have another -- we wo :ld have another mooting in Reno 


24 

in a very short period o r time. He -old to ge t the 


f 25 

mining property, get 11 of the paoor work on the mining 


0 
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2 

property ready and up to date. I don't recall what 


3 

we did on the cigarette filter, but he wanted more lnforn.au 


4 

on the Precise Power, and we were talking about several 

1 

1 

1 

5 

other different thing3 of a possibility to go Into Pioneer. 

i 

6 

Q Sir, was there any conversation at that meeting 


7 

at the Century Plaza Hotel as to what Segal could do for 

1 

8 

you? 

1 

9 

A Yes, sir. 

1 


10 

Q What did he say? 

l 

1 

1 

11 

i 

A He said that when we got all of thi 3 done that 

1 

I 

12 

he wanted, we’d meet in Reno, give him stock, he would 


13 

come to New York, open up the stock to trading and then 


14 

as soon as he got that going he could got us all the money 


15 

we needed for the mining property and for other things. 


16 

including all the expense money Pioneer needed. 


17 

Q Sir, how much money was mentioned at that meeting 


18 

A Well, we wore talking of approximately $500,000 


19 

for the mining property, and he stated that this couldn't 


20 

be done immediately, it would take time to get the money 


21 

1 

borrowed, and all, bu- he could try to furnish this money 


22 | 

1 

to keep it active, to keep it trying to get it going 


23 1 

until we get the big money. 


24 1 

i 

C Did he say that the big money v»rvld be coming? 


i 25 1 

t 

i 

A Yes. 
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Q Was anything said, sir, concerning what he 
wanted in the way or stock? 

I 

A Yes, sir. I don’t recall the exact figures 
of the stock, but he told us the stock -- I think he wanr. , j 
approximately half of all the 3tock that we had. The stocV ! 

we kept we couldn't sell or let go on the market. I 

i 

Q Did he say why? ! 

| 

A Ye3, sir. He said he couldn't sustain a market 
if we sold our stock. 

Q Did he say what he was going to do with the 
stock that was given to him? 

A He wa3 going to use it to open the market with. 

f 

Q Did he say how you were to get the money that 
he had promised you, the half million dollars, or thereabout, 

A No, sir, not exactly, but I understood we'd 
get the half million dollars-- 

THE COURT: Sustained. Strike it out. What did 

he say? 

THE WITNESS: As I recall, sir, he 3 aid it would 
be through lones, but he had to get the stock trading 
first before we could get loans into the company to get 
the mine into full operation. 

Q At that meeting did you go over che stockholders' 
list with him? 


I. 
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A Yes, sir, 

Q Did you have a conversation with him? J 

A Yes, 3ir. 

Q What was said by Mr, Segal and anyone else in 
connection with the stockholders’ list when you went over j 

A All of the larger blocks of stocks, asked 
us if v/e knew who had them and If they would be hitting 
the market jut as 3oon- as we opened it up, 

THE COURT: What did you tell him? 

THE WITNESS: V/e told him that we had contacted 
most of the ones and the ones v/e hadn’t contacted v/e would 
contact and try to acquire the stock. 

Q What was said in response to his question 
a3 to what stock would hit the market when the market 
opened up? 

A We Ju3t told him that we would do our best 
that none of it did or very little of it did. We would 
continue to try to acquire the stock, 

Q Did he tell you whether or not he would have 
money available for you at the next meeting? 

A Ye 3 , sir, 

Q What v/as that conversation? 

A The next mooting he would have enough expense 
money for .us to keep * \e mine in onerasion-- In line to 


SOUTHERN DlST * CT COURT REPORTERS. U.S. CO‘-R*^OUSE 
' EOLEY ICJARf NEW YO*»K. N.V. CC 7-4S*C 








1 

I 

i JA228 93 


1 

lbh 10 Acton direct 

2 

operate. 

3 

MR. DOYLE: I am sorry, I didn't hear the j 

4 

witness. j 

5 

THE WITNESS: In line to operate. We did not 

! 

6 

have the mine in operation, but we had a let of equipment 

1 

i 

7 

out there and we were spending money. 


8 

Q Sir, follov/ing this meeting at the Century i 

\ 

9 

Hotel, directing your' attention to October 23, 1969 , 


10 

a* thereabouts, did you have a meeting in Reno on that day: 


11 

A Yes, sir. ! 

i 

12 

Q Where? 

13 I 

A The Riverside and at the transfer agent. 

14 

' 

Q Is that the Nevada Agency and Trust? 

15 

A Ye 3 , sir. 

16 

Q Were they the transfer a~ent 3 for Pioneer 

17 

Development Corporation? 

00 

r-4 

A Yes, sir. 


19 

Q Who wa 3 present on October 23rd at the Riversu^ 

/ 


20 

Hotel? 


21 

j 

A Mr. Clegg, Mr. Segal and myself. 


22 j 

Q Did you have a conversation with him at that 


23 

time? 


24 

A Yes, sir. 


r 25 

Q What was raid by whom? 
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A We told him that we were ready to go to the 
transfer agent and have the stock issued. 7. think Mr. 
Lamb wa3 either there or came and he needed money real 
bad for the mining operation. 

Q What was done? 

A We issued all the stock that we had available, 

I don't recall how much stock it was at that time, I know 
there was one large block of stock that couldn't be 
transferred for some reason. Mr. Segal gave us a check 
for the mining operation which we gave Mr. Sheldom Lamb 
$ 20 , 000 . 

Q Do you recall the account that that check was 
drawn on? 

A It was a group of two or three names here in 
New York. I think Mr. Schiffman signed the check. 

THE COURT: You said you issued all these-- what 
do you mean, you issued? 

THE WITNESS: We had it transferred, sir? 

THE COURT: Transferred to whom? 


21 

22 

23 

24 

25 



TOE WITNESS: To Zahl and-- If he would give 
me where we transferred the stock that day-- 

Q I show you iovernment’s Exhibit 1A for identi¬ 
fication and ask you 4 " you can identify that document. 

A Ye3, sir, * ils Is an order to the transfer agent; 
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to transfer stock. 

Q What’s the date on that document? 

A October 23rd. 

THE COURT: What year? 

THE WITNESS: 1969 . 

MR. WALKER.: Your Honor, I offer this at this ti , 
ME. DOYLE: May v/e see it? The copy we have 
is illegible. 

(Pause) 

MR. DOYLE: No objection, your Honor. 

THE COURT: Received, 

(Government’s Exhibit 1A \i as received in 
evidence.) 

Q Sir, I show you that document. Would you simply 
state to the jury the names of the individuals who received 
stock pursuant to that— 

THE COURT: It Is In evidence. You cam read it. 
MR. WALKER: Very well, your Honor. This tran.u 

record shovts the receipt In the 36,550 shares of stock 
to the transfer agent and reflects the transfer out of the 
following shares: 30.,000 in the name Francine Zolt; 4,500 
in the name of Bill Morgan: 20,000 in the name of Herman 
Ermanno Marlot; and 2.050 in the name of Herr Kaighan. 

Q Sir, do you know who was the recipient of the 

SOUTHERN 01 ST .4 C T COURT REPORTERS. US. CCUPThOJSE 
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1 

2 

stock in 

the name of Francine Zolt? 


3 

A 

Yes, 3 ir. Mr. Segal. 


4 

Q 

Who i 3 Francine Zolt? 


5 

A 

His secretary. 


6 

Q 

Was his secretary's name actually Francine 

1 

! 

7 

8 

Zahl? 

A 

Z-a-h- 1 , yes, sir. 

1 

i 

9 

Q 

This was a mistake, is that correct? 


10 

A 

Yes, 3 ir. 


11 

Q 

With respect to the other stock, the Morgan, 


12 

Carrigan and Kagan stock, 26,550 shares, what was done 


13 

with that 

stock? 

! 

14 

A 

Tha^ stock was turned over to Nr. Segal ti 


15 

bring to New York. 


16 

Q 

Was all of the 56,550 shares on that day given 


17 

to Nr, Segal to bring to New York? 


18 

1 

A 

As I recall, yes, sir. 


19 

„ ! 

Q 

Do you recall, sir, Mr. Segal taking certain 

I 


20 i 

l 

l 

mine reports that had been furnished to him with him to 


21 

New York? 

• 


22 

A 

Yes, sir. 


23 

Q 

Where did you get these mine report 3 ? 


24 

I 

A 

From Sheldon Lamb. 


25 

Q 

Who is She ion Lamb? 


1 

• ' 1 
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2 

A Sheldom Lamb i3 a rancher and miner in -- 


3 

owns mining properties in Nevada. 

1 

1 

J 

1 

4 

Q Have these mines ever been put in. production? 

I 

! 

5 

A No, sir. 

1 

{ 

1 

6 

Q I show you 6 a and 63 for Identification. I ask 

1 

7 

' 

you if you can identify those documents? 


8 

A Yes, sir, these are feasibility studies on 

i 

1 

9 

the mine that we were acquiring in Dixie Valley. 

1 

1 

10 

MR. WALKER; I offer these documents. 


11 

MR. DOYLE: No objection, your Honor. 

1 

12 

MR. KIRSCHNER; No objection. 


13 

MR. NEWMAN: No objection. 


14 

THE COURT: Received, 

(Government's Exhibits 6 a and eL - r. . • • 


s 

15 


16 

in evidence.) 


17 

_ _ 1 

Q Sir, do these documents reflect possible produ^;.. 


18 i 

« I 

figures of the mine if money was put into the mine and 


19 

if it was placed in operation? 


20 

A Yes. 


21 

MR. DOYLE: Objection, ycur Honor. The 

documents speak for themselves. 


22 


23 

THE COURT: Sustained. 




24 

0. Sir, was the 420,000 check that Mr. Segal gave 




, 25 j 

you on that occasion c iposited? 


! 

j 


# 
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Yes, sir. 


Q V/here wa.3 that deposited? 

A The bank in Reno. 

Q Did you have a conversation with Michael Clegg 

shortly after '.his meeting concerning the stock that coult: 
not be wiansferred? 

A Yes, sir, I did. 

Q that there v/as some problem about? 

A Yes. 

Q Would you tell the court and the Jury what 
conversation you had with Hr. Clegs shortly following 
October 23, 1969 ? 

t 

m. KERSCHNER: Objection to that. There has been 
no foundation laid, your Honor. 

THD COURT: Overruled, 

A There was a 100,000-share certificate that was 
in the name of Vandersteen Estate that was supposed to 
be ready for transfer, and there was something that the 
estate, tank or something had to sign before the transfer 
agent would transfer It, and Mike Clegg at, . that he wou.u 
go to I think It was San Diego where the estate was and 
get whatever technicality or detail taken care of together 

that satisfied — to oatlsfy the transfer agent to transfer 
the stocJc, 


, it t. .v 
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I 

I 

Q Sir, directing your attention to October 29, 

1969, did you have a meeting with individuals on that 
occasion concerning a possible acquisition called Precise ' 

Power? • 

I 

A Ye3, sir, I did. 

i 

Q What was the conversation you had on that t 

j 

occasion? , 

♦ 

MR, DOYLE: * May we have who was present, your 

I 

Honor? * I 

I 

1 

Q And who was present. 

A I am drawing a complete blank on the name of 
the man who owned Precise Power. 

Q Ross? 

A Yes, Don Ross, his brother-in-law. Sonny Wilkes, 
they ovmed this company called Precise Power, We had 
agreed to bring them into Pioneer American — 

MR. DO/LE: May we have who the witness refers 

to when he says "We"? 

THE COURT: Yes. Could you please, Mr. Walker, 
get the witness to state conversations and give admissible 
evidence so we aren't interrupted here ever second. Property 
interrupted, I might add. I don't mean in any way to cast 
any opprobium on counsel. Re 3.3 supposed to interrupt. 

Q Can you to 1 us, sir, who was present at this 
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1 

1 

1 

| 

1 
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2 

meeting and what was said on this subject? 


3 

A Mr. Clegg, myself, Don Ross, Mr. Sonny Wilkes. 

i 

4 

Q What was said on this occasion? 

1 

i 

5 

’ k 

A Precise Power was a company that was to build 

6 

Power — i 

7 

Q Who was speaking, sir? 

8 

A Sir? 

f 

9 

Q Who talked "about thi 3 ? 


10 

THE COURT: Give us the conversation. Who 


U 

was there and who said what to whom. That is all we want 

• 

12 

to know. 


13 

A The four people that I stated was there. Mr. 


14 

Ross made the presentation. 


15 

THE COURT: What did he say, Mr. Ross, what 


16 

did you cay, what did the others say? 


17 

THE WITNESS: Mr. Ross told us what precise Power 


18 

. 

was and what the potentials were. They had brochures 


19 

and information on Precise Power, what it could do to 

✓ 


20 

make money. We agreed. When I say "we,” Mike, Clegg ana 

% 

21 1 

I are Mr. Ross agreed that this was to go into Pioneer 


22 

Development Corporation for exchange of stock. 


23 | 

i 

Q Wa3 that to ba restricted stock to be issued 


24 ! 

! 

to Ross? 


25 

A Yes, sir. 


1 

i 

■ ' 1 
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2 

Q What is restricted stock, 3 ir? 


3 

A Stock that cannot be sold and a stamp goes 


4 

on it, it can’t be transferred without permission of 


5 

the attorneys for the company. 

1 

» 

{ 

6 

Q Was any cash to be given to Precise Power? 

! 

I 

{ 

1 

7 

A No, sir. 

8 

Q iTust stock in Pioneer Development Corporation? 

i 

• 

9 

A Yes, sir. 


10 

Q Do you recall, sir, how many shares? 


11 

A 600,000, I think it was. 

I 

12 

Q Was an agreement entered into on that day? 

! 

13 

A Yes, 3ir. 


14 

Q I show you 5A for identification and ask you 


15 

if you can identify it? 


16 

A Yes, sir. This was the plan of reorganization 


17 

for Precise Power coming into Pioneer. 


18 

Q I show you 5B for ±entificaticn and ask you if 


19 

you can identify it? 


20 

A Yes, sir. This was minutes or a resolution 


21 

from Pioneer to issue the stock to Precise Power- 


22 

MR. GREENBERG: Excuse me, your Honor, we 


23 

can't hear the witness back here. 


24 

(Record read.) 


| 

25 

^3R. aAJJ5TER ± offer these documents. 


r ‘ ! 
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i 

2 

* 

MR. DOYLE: No objection. | 

i 

3 

i 

THE COURT: Received. 

1 

4 

1 

(Government' s Exhibit 5A. and 53 were received . 

c 5 

• I 

in evidence.) ! 

1 

6 

I 

Q Sir, follov/ing this acquisition of Precise i 

l 

7 

1 

Power was any reason why you ever obtaired from Precise 

8 

Power? 

1 

9 

- 1 

A No, sir. t 

1 


10 

1 

Q Was anything ever produced by Precise Power? 


11 

A No, sir. They only had some patents and some-- 

| 


12 

0 They had some patents? 

j 


13 

A Ye3, sir. j 


14 

t 

Q Sir, my question is, was any revenue ever, pro : <•>. 

A 

15 

by Precise Power? 


16 

A No. 


17 

Q Directing your attention, sir, to October 31st, 


18 

did you learn from Mr. Segal or from Mr. Clegg that stock 


19 

f 

was trading in New York? 


20 

A Yes, sir. 

| 

21 

Q How did you learn that fact? 


22 

A Prom Mr. C.'.egg, I spoke to him either on the 


23 

telephone or in person. 


24 

Q Sir, did :/:■ u learn that week about a check that 


25 

Mr. Segal had written 

f ♦ 
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2 

A 

Yes, sir. 


* 

4 

3 

Q 

What was the conversation you had on that 


* 

4 

subject? 




5 

A 

Mr. Lamb called me and told me the check had 


| 

6 

been returned. 



7 

Q 

Did you discuss that with Mr. Clegg? 

i 

t 

8 

A 

Yes, sir, I did. 



9 

X 

Q 

Did someone call Mr. Segal? 



10 

A 

Yes,sir. 



11 

Q 

Who? 



12 

A 

Mr. Clegg. 



13 

Q 

Were you present when that call was made? 

! 



14 

A 

1 

No, sir. I don't think I wa3 present when 

the 


15 

call was made. 



16 

Q 

Did you have a conversation with Mr. Clegg 



17 

following 

that call? 



18 

A 

Yes, sir, I did. 



19 

Q 

What was the conversation you had at that 

/ 

time? 


20 

A 

He said that Mr. Segal couldn't understand 

why 


21 

thl3 check 

had been returned, but it would definitely 

be 


22 

taken care 

of immediately. 



23 

Q 

Sir, was any money ever made good on that check? 


24 

; i 


No, 3ir, 



25 

Q 

Directing . our attention, sir. tc Monday or 


• ' 

i* 
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2 ! 

Tuesday, 

November 3rd or 4th, did you have a conversation 


3 

with Mr. 

Scardino concerning raising mcneywith Pioneer 


4 

3took? 

1 


5 

A 

Yes, sir, I did. 

6 

Q 

What wa3 the conversation you had with Mr. 

1 

7 

Scardino 

1 

on that occasion? j 

8 


MR. KIRSCKNER: Objection, your Honor. Who wa3 

i 

9 

. 

present and where did It occur. 


10 ! 

Q 

Can you tell us, sir, was anyone else present 


• 

n 

or was it 

just you and Mr. Scardino? 


12 

A 

As I recall, just Mr. Scardino and myself. 


13 

1 

Q 

V/ here was the conversation, a3 best you can re cal 

i < 

• 

14 i 

A 

1 

As be3t as I can recall. Riverside Hotel. 


| 5 Q 

What wa3 the conversation? 


16 

A 

I told Mr. Scardino that I needed money 


17 

awfully bad and a3ked him If he had any source that we 


18 

could borrow some money on some Pioneer 3tock, that the 


19 

stock was 

trading now. 


20 

Q 

j 

V/as anything said about selling the stock? 


21 

A 

i 

Yes, sir. I told him I could not 3ell it but I 


22 

could use 

j 

it to borrow seme mon°y on. 


23 

i 

l 

Q 

Did you te. 1 1 him why? 

• 

24 

; 

Why you eo - ldn‘t sell it? 


f 25 

i 

A 

Yes, sir. .. told him I promised I would not 



. 
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sell any of the stock that we had. 

Q Did you tell him anything concerning v:ho that 
promise had been with? 

A Yes, sir, I told him it was Mr. Segal. 

Q Prior to that occasion had you had occasion 
to discuss with Mr. Scardino what Mr. Segal told you he 
could do with Pioneer? 

MR. PAPE: Objection, your Honor. 

THE COURT: Sustained. Fix the time. 

MR. WALKER: Your Honor, I am trying to. 

Q Can you tell us, did you have conversations 
prior just yes or no -- did you have conversations 
Pr^or to November 3z*<3 or 4th with Scardino concerning 
the Pioneer-Segal situation? 

A Yes, sir. 

Q. Do you recall, sir, where those conversations 
occurred and when? 

A It had been at Reno and the Riverside 
Hotel on various occasions. I can’t give you an exact 
time of — 

Q During what period of time prior to ^he 3rd 
or 4th of November? 

A I think we first got together like in the 
latter part cf August up until then, e met many times. 
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1C6 


2 

i 

Q Did you have frequent conversations with hi-,? 

i 3 

A Yes. 

i 

4 

# J 

Q What did you tell Scardiro concerning what 

; 5 

Segal had said he could do on those frequent occasions? j 

6 

A That the stock would be opened eventually -- 

7 

you know, was opened, and we would have a lot of people 

8 

' ln the market, and the stock would go up. 

9 

Q When you spoke to Mr. Scardir.o on the - 3 rd 

10 

or 4th, did you have a discussion with him concerning 

j ii 

why the stock couldn't be sold? 

i 

12 

A Just that I could riot -- t promised that I 

13 

would not sell the stock, I could use the stock for borro ,ii-, ; 

14 

money. 

15 

THE COURT: it is i. 30 . we will break now until 

! 16 

tomorrow morning at 10 o'clock. Don't talk about the 

17 

case with anyone, don't let anybody talk about it with you. 

■a ; 

Good night. 

19 ! 

i 

(Jury not present.) 

20 : 

1 

(Recess.) 

t 21 

i 

THE COURT: Proceed in the order in which you 

22 ! 

t 

opened, if you have any motions. 

| 23 

MR. DOYLE: Your Honor, the remaining motion 

24 

ji 

that t had that I didn't get to this morning was a motion 

25 

i 

Tor a representation c ' the government that no evidence was 

i 

. * i 
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introduced to the grand jury cnnccm'.rg the criminal rec<.. > 
of Mr. Segal. The bar.in for that motion la that I notice 
that in reading the grand Jury testimony of Mr. Levine 
that Mr. Levine was asked the question "Do you have a 
criminal record,'’ and fortunatelyfor Mr. Levine the 
answer was no. However, Mr. Segal did not r.t pear before 
the grand jury and the auestlon Is whether this highly 
improper line of evidence ••as pursued in any Independent 
fashion with respect to Mr. S^gal, > want an assurance, 
in other words, that his criminal attention was not call* ■ 
to the attention of the grand jury in ary form, direct or 
indirect. 

MR. WALKER: To my knowledge that is the case. 

I would be glad to chock further, but I have no recollect 1 i 
of Mr, Segal's criminal record being preeented to the 
grand jury in any fashion. He war. not a witness before 
the grand jury. His credibility wasn't in Issue in any 
grand Jury proceeding:., 

MR. DOYLE: Thank you, ycur Ho no", 

MR. KTRSCK r; EF: At this time I'd like to rene 

the motions made on behalf of Mr. Zubor, with particular 
emphads on the exculpatory evidence motion, r-rsed on the 
evidence of witnesses who will not testify rt this trial 

THE COURT: Denied. I ha\*r heard it extensivel 
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i 

i 


10 


11 

1 

1 

i 

12 

i 

1 

13 

ii 

14 

ii 

15 

; 

16 


17 


18 

! 

|l 

19 

1 

j i 

' 

20 


21 


22 

| 

23 

1 

1 

24 

It 


!i 

25 

| 

h 


within the last ten days. Denied. 

m ' KTR 3CH?JER: T assume you deny he other 
motions as well? 

THE COURT: Yes. 

**• WINOC-RAD: Your Honor. 1 have spoken to 
Mr. Doyle who represents Mr. Segal. This pas- week T 
had been in NYU Hospital with m y rathe, who is on the 
critical list, and I spoke to Mr. Pr.vle yesterday as 
well as today, and he has indicated to re that if t 
were to call Mr. Segal as a defense witness for Mr. Levi, 
he would be in a position where he could exonerate u r . 
Levine fro* any ordinal capacity t. M .o Th0 rac ,. 

or the matter is. ho w aa indicated to no. when I „„ - he . 
I mean Mr. Doyle, that Mr. Segal will rot bo a witness 
in this case. Accordingly and based on the 1-formatlon 
that Mr. Segal could impart to this Jury about the 
activities of Mr. Levine and the relatiorshir, between 
Mr. Levine and Mr. Segal and the exculpatory evidence 
that T could question about with respect te Mr. Levine's 
conduct, I would move for a. severance under Pule 14. 

This motion is not being made as a dilatory tactic. it 
is made with all due ••eference to this court, seriously 
made, and T think tha Mr. Levine Is gr. ; n r to hc hampererf 

very much so in a Joint trial with >, p-wi. This ] r , not 
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2 

I 

a case whore I am Just, saying this sc " can make a reror 


i 

3 

I am making this motion most seriously, your Honor, I 1 

I 


4 

1 

wish you would consider it most srr ’ous 'y because, very 


5 

♦ 

frankly. Mr. Levine doesn’t, belong u this courtroom, 

1 


6 

and he never did belong in this courtrerm from the very 


7 

beginning. 


8 i 

THE COURT: Mr. v alker? 


9 

t 

MR. W ALKEF. : Your Honor. ‘ h s government 

1 


10 

oosition that this metier is nrematu-e in m-*v-y resrocts. 

! 


11 

I 

I believe Mr. Doyle h?s plerty of notions -- certain 

! 


12 

motions pending now or has indicated that he will r~ke 

I 


13 

i | 

motions concerning the prior record *>f Mr, "dgal. : t is 


14 

obvious that Mr. Doyle is con 'err.nlattry ,! r. Segal’ f 


15 

testifying in this case. 

< 


16 

THE COURT: T think it is rr era tar'-’. Denied. 


17 

| j 

MR. WIN OOP AD: If that is the nceition of 

■ 

18 

j 

the government, and it should beeorc a facto in this 

| 


19 

1 

case, that Mr, Segal does not testily, would your Honor 


20 

consider at that time the renewal -- 

j 1 


21 

• 

THE COURT: Well cross that bwhen, as anr. 

| 


22 

1 

if we come to it. Premature at this point. 


23 

; j 

MR. WINOGR J): Is that the only basis that t’rv 

! 


24 

! 1 

government is ob.lect*’ t, to it? 

1 


25 

! 

l Ml. WALKIE Nc. 

! 



j 

J 

SO'ITHERK D'3T • cr CO'JST REPORTERS U.S COU»T ■OJS'S 


I 






5 




1 

* 



I 

1 j 

110 

lhh27 JA2 ^ 



2 I 

j 

! 

TILE. COURT: I on. sure tne government has a lot 

V- 


3 ! 

1 

of other objections which aren't bard t-, tn.'nlc of. 




4 

MR. WTNCGRAD: T don't think so. Judge. 




5 ! 

THE COURT: At this ooint :.t i.r premature. 



6 i 

i 

MR. DOYLE: May ve got . .mo additional 3500 



7 

material from the government cc there von’t be any delay 



8 ! 

between the time that the next witr.ev.c ir-oerrs and the c ; 




9 

examination? 




10 

MR. WALKER: Yes. 


• 


11 

| 

THE COURT: Anyone else? 

i 



12 : 

KR. PAPER: Docs Mr. Me men j-,ay. .ay motion;-.? 

| 



13 

1 

i TIE COURT: Go lr the or-’e:** •; -y r- ’n which , 



14 

i • 

you opened. 

i 

XR. NEWMAN•. If year Honor pl.r-?: a, I move 




15 




16 

at this time to dismiss the indictment regarding the 




17 

. 

conspiracy charge against Howard FiniccOstrln on the grorr. i 




18 

that the U.S. Attorney in his opening d:d net set out fee’. : 

i 


0 


19 

sufficient to make ou a cause of action on the conopirac 




20 

charge. 




21 

. 

THE COURT: Denied. 

i 




22 

MR. PAPE: Your Honor, I movn tc dismiss the 




23 

indictment on behalf < f Mr. Scardir.o on the grounds that 


r 


24 

the unnecessary delay in prosecution has actually — 




25 

*■ 

T’lE COURT: /ev don’t mv! tc make that mo ion. 


> 
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four times. I h~ 
to who in fact 


it 


.11 , 


mice! '.h-’tr: times 
relates to get the benci 


MR.' PAPE:. He has suffered sc tv." X prejudice 
in the destruction and burglary of roec-dr; pertaining to 
this case, within the past 16 months he has had two burg 
at his office, one accompanied by a fire, T :ould like 
to state that for the record. I won d aJ so like to abate 
for the record-- 


THE COURT: I d^n't see how that would orejudi .. 
you, if you had been Indicted crr]’^". 

KR. PAPE: Ho, your Honor, “t - as nrio. to tj 

September indictment. 

THE COURT: Assume you had been indicted 
three years ago, how would that in any v -y have proven tec 

the fire? 
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MR. PAPE: Well, your Kor.cr, if he hau been 
tried three years ago he would have had access to record? 
of an exculoatory nature. 

THE COURT: I see, records have srnce been 

destroyed by fire. 

What do you say? 

MR. WALKER- Your Honor, 1 don't think there h_. 
been a sufficient shewing as to the nature of any 
prejudice. This is highly speculative at *’.'is point 
and conclusory. I don't think it spprc'a-.es the Kind 

of shewing that is required for any sort of ;? motion to 
be granted as put forward by defense course!• 

MR. PAPE: If you would went a herring cn it, 

your Honor 

THE COURT: I will hold it after the trial, if 
it is necessary — if it should become necessary. 

MR. PAPE: Yes, sir. 

I would al o like to move for a severance on 

I 

behalf of Mr. Scardino on the grounds that it appears fre 
my discovery in the c..se that there are at least three 
conspiracies involved here and as to Mr. Scardino, the 
evidence would indica:e that he had participation in one 
of the three at the m..st. I think he is prejudiced by 
being joined. 
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THE COURT: Denied. 

I 

MR. PAPE: Pardon ire, your Honor. As I was 

♦ 

going to state earlier today before the jury panel was 

I 

brought in, Mr. Scardi.no v;as involved in the purchase and 

» 

refurbishing of the hotel in Reno, Nevada. The e\ iuer.c 

would be that that hotel was purchased by the Houston gro , 

| 

of investors from the Teamsters. 1 third', that the fact, 
that it was purchased from Teamsters is of r.': relevance 

i 

to this case. I think that my client ccv , c be prejudic • 
because of certain bad connotations in certain jurors’ 
minds concerning the 'eamsters, and I move t us Court for 
an order prohibiting v.he United States Attorney from make . • 
any reference concerning from whom that hot! was purchas. i j 

I 

THE COURT: Do you intend tc make any referenc... 
and if so, show me how it is material to thi .• case. 

• I 

MR. WALKER: Your Honor, the only way I would 
do it. I do not intern to dc it in part of ny direct case 

j 

the only way I would o it would be to clear up cross- 

I 

I 

examination by virtue of redirect. If it -S a matter tnatj 
was gone into on cros .>—examination, if ic tjecorr.es ..elevar 
to give a full picture to the jury. 

THE COURT: I direct you r.ot to do it without 
first approaching the bench and advising me that you intend 
to do it and why. :lenr? 
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- i| 

'• r 

MR. 

WALKER: 

Very well. 

3 

j 

i 

THE 

COURT: 

All right. 

4 

i l 

j 

MR. 

PAPE: 

Thmk vcu. 

: t 

r 

i 

THL 

COURT: 

t : v *. , * ■ {■' _ c h a r c c "ic 

^ « v L' u i. ^ . v - * . »i w ■* ‘ 


later than next Monday at 10 o'clock. 

MR. XIRSCHNER: We would like to i;v;ure of tr. 
Government whether or not ell o' the ;;r?rl ? ry testimony 
of the witnesses and any co, meats rr.-la by t-- prosecution 

were recorded. 

THE COURT: Was what? 

MR. KIRSCHhER : Recorded 'ey a s l 'ograpler . 

MR. WALKER I c.n rtpro •: t. yru.* Honor, tint 
it is the practice ir the Southern D strict >7 New York 
for a stenographer to be present when testimony is taken. 
THE COURT: Yes. 

MR. WALKER. And this practice v v *ol lowed i? 

this case. 

THE COURT: For the last 101- /er. 

All right? 

Good night. 

(Adjourned to Tuesday, Deserter ", 1^74. at 
10.00 o'clock a. \.) 


capTupo*) nit* 


r\t u>t or imn - * t»' 
















TRANSCRIPT OF PROCEEDINGS BEFORE MacMAHON, D.J. ON. JA251-16 

DECEMBER 3, 19?^ 

UNITED STATES OF AMERICA 


HOWARD FINKELSTEIN, et al. 


December 3, 1974, 
10:30 A.M. 


(Trial continued) 


(Jury present) | 

BURNEY ACTON, resumed. 

THE COURT: Good morning. I am afraid I must 
remind you the court hours here are 10 to 4:30. Somebody 
came straggling in - I don-ttaow who it was and I don't . 
want to know — this morning, 20, 25 minutes late. 

Now, the only consequence of that is that we 
will have to work 20, 25 minutes later on to make up for it, 
and I know that all of you have other things to do, that 
you want to get back to your own affairs, and I have a lot 
of other work, the lawyers have a lot of other work, so 
let's try to run this on a tight schedule from 10 to 4:30. 

That is what I wait to do. That is what the 
lawyers want to do. But if you come straggling inlate, then 

we are only going to have to sit later. 

I don't want to do that. I don't want to have 

to sit Saturdays. I hope we don't have to sit through 
the Christmas holidays. So let's work it down. 
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2 

I don't want to hav. to say that again. 


3 

MR. WALKER: May I proceed, your Honor? 


4 | 

THE COURT: Yes. 


5 ! 

MR. WALKER: Thank you. 


6 : 

DIRECT EXAMINATION CONTINUED 


7 

j 

BY MR. WALKER: 


8 

Q Mr. Acton, just briefly, sir, yesterday you 


9 

y ! 

1 

testified about a meeting on or about October 23, 1969, 


10 ! 

1 

• 

at which time Mr. Segal was given approximately 56,550 


1 

11 

shares of stocky is that correct? 


12 

A Yes, sir. 


13 

1 

Q Now, at or about that time, sir, did you have 


14 

a conversation with Segal as to what he would do with that 


15 

• 

stock when he got to New York? 


16 

I 

A Yes, sir. 


17 

Q And what did he say? 


18 

A Said that he would open the market in Hew York 


19 

at $5 a share and as long as we didn't sell any stock in 


20 

the west, bring stock into the market, he would make the 

b2 

21 

market go up. 


22 

Q He would do what? 


23 

1 

A Create, make the market go up, make the value 


’ 24 

_ 

of the stock go up and create more money. 


25 

I 

Q Now, yesterday, sir, we were discussing the meeting 

• 
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of November 3rd or thereabouts, that you had a discussion 
with Mr. Scardino. Do yon recall that? 

A Yes, sir. 

Q Since we cut off at that point, would you tell 
the court and jury what your conversation was with Mr. 
Scardino on or about November 3rd or 4th? 

MR. DOYLE: May we have who else was present? 

THE COURT: Please, Mr. Walker. 

MR. WALKER: Yes, your Honor. 

Q Was this just between you and Mr. Scardino? 

A Yes, sir, to the best of my memory, yes. 

Q What was said? 

A Told Mr. Scardino that we needed some money, 
needed to raise some money, that I had some of the stock 
we could pledge to borrow money, and Mr. Scardino also 
needed money and he asked if he could sei up, arrange a 
loan, could he borrow some of the money also, and I said 
yos, if he could borrow the money. 

Q What was he to do? 

A I told him that the stock was now trading, 
it was in the pink slips, that he could fake the stock, 
check with a broker as to if it was trading, and he said 

he could borrow a certain percentage of the value of the 
stock, .he felt sure. 
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Q Nov;, did Mr. Scardino tell you hov; much money 
he wanted? 


A As I recall, he needed $7,500. 

Q Now, following that conversation did you have 
a subsequent conversation a day or so later? 

A Yes, sir. 

Q And who was present? 

A Mr. Scardino and myself were. 

Q And where was the conversation? 

A In Reno. 


Q Would you tell us what was said on that occasion? 
A He said that he had made an arrangement, almost 
positive he had made an arrangement, he could borrow seme 
money on the stock in Tucson, through a trust of some type. 
Q Did he say where the administrator of the trust 

was? 


A As I understood it, in Tucson. 

Q Now, at that time was there any mention made 
by either of you concerning selling the stock? 

MR. DOYLE: Your Honor, I object to the leading 
question. I think the witness is really being led through 
every aspect of conversation. I think he should be asked 
what was said in the conversation. 

THE CCXJRT: T think you are leading now. Fix the 
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time, who was present, what was said. 

MR. WALKER: It is the same conversation. 

Q At the same conversation was anything further 
said? Do you recall anything further said? 

A The only thing was that we said the stock could 
not be sold, it had to be borrowed against. 
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Q Now, following that conversation, which you 

place some time, I believe, in the midweek of November 3rd 
or 4th, did you have a conversation with Mr. Clegg concern¬ 
ing the problem with the Van Der Steen stock? 

A Yes, sir, we had a conversation. 

' MR. DOYLE: Can we find out when, where, who was 

present? 

Q The answer to my question would be yes or no? 

You did have a conversation? 

A Yes. 

Q When was it and where was it and who was present? 

A It was more than likely a telephone conversation, 

as I recall, with Mr. Clegg, and he said that he had gotten 
the Van Der Steen stock, and it was necessary to have it 
signed by the estate so that a transfer agent could transfer 
the stock, and he had gotten this done. 

Q I show you Government’s Exhibit 1-E for identi¬ 

fication, transfer records dated November 6, 1969. Can 
you identify that as a transfer record of the company? 

A Yes, sir, I can. 

Q Does the third page bear your signature? 

A Yes, sir, it does. 

MR. WALKER: I offer it, your Honor. It is 
three or four exhibits, and I will offer all of them at 
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I show you Government's Exhibit 1-F for iden¬ 


tification . 

Can you identify that as a transfer record of 

the company? 

A Yes, sir, I can. 

THE COURT: Can't you do it in one question? 
Are they all transfer records? 

Q Are all of these transfer records and do they 

all bear your signature? 


A 

Q 


They are all transfer records, yes. 

1-E is dated November 6, 1-F is dated November 


6 — 


Yes, sir. 

— and 1-G is dated November 7? 


Is that ■ 


A 

Q 

correct? 

A Yes, sir. 

MR. WALKER: I offer them. 

MR. DOYLE: May I have an opportunity to confer 
with co-counsel on this? 

THE COURT: I will take them subject to a notion 
to strike. That will give you an opportunity to confer. 

(Government's Exhibits 1-E, 1-F and 1-G were 
received in evidence.) 
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I show you 1-B also. 

Is that a transfer record of the company? 

Yes, sir, that is a transfer record. 

Does that contain the signature of Mike Clegg? 
Yes. 

Can you identify the signature? 

Yes. t 

MR. WALKER: I offer that document also. 

THE COURT: Same ruling. 

(Government s Exhibit 1—B was received in 


evidence.) 


Q Now, directing your attention to 1-E of the 
transfer record which you have identified, does that reflect 
the issuance of 5000 shares to Tony Scardino on November 6, 


1969? 


Yes, sir. 


Does it reflect the fact that it was put in his 


name? 


25 I! 


Yes, sir. 

Did you Obtain that certificate at that time? 
Yes, sir. 

What did you do with it? 

I gave it to Mr. Scardino. 

At that time, sir, did you have a conversation 
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ms Acton-direct 

with Mr. Scardino when you gave him the certificate? 


Either when I gave it to him or before I picked 


it up. 


Q At about the same time? 

A Yes, sir. 

Q What was the conversation? 

MR. DOYLE: Who was present? 

Q Just with Mr. Scardino? 

A Yes. 

THE COURT: You will be able to send a bill at 
the end to Mr. Walker for tuition. Please. 

Q Was anyone else present? 

A Not that I recall, sir. 

Q 'Where was the conversation? 

A In Reno. 

Q What was said? 

A I said, "Here is the stock certificate that you 
said you could borrow some money on." 

He told me that he had to take the certificate 


to Tucson. 


s aid? 


How were matters left? Was anything further 


He was going to get back in touch with me as 


soon as he got the loan arranged in Tucson. 
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Q Now, sir, referring to Exhibits 1-E and 1-F, 

does 1-E reflect an issuance of 5000 shares in the name 
of Francine Zahl, a thousand shares in the name of Francine 
Zahl and another 4000 shares? 

A Yes. 

Q On November 5, 1969? 

A Yes. 

Q Does Exhibit 1-F reflect the issuance of 50,000 
shares in the name of Francine Zahl? 

A Yes, sir. 

Q Now, sir, what did you do following the receipt 

of 55,000 shares issued i ihe name of Francine Zahl? 

What did you do with that stock? 

A I took it into New York City. 

Q When did you take it? 

A With in a day or two from the time we picked it 
up, as I recall. 

Q How did you deliver it to New York? 

A In a hat-type box. 

Q Where did you deliver it in New York? 

A To Mr. Segal's office. 

Q Was anyone with ycu? 

A No, sir. 

Q When you got to Mr. Segal's office in New York 
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who was present? 

A Francine Zahl, Mr. Segal and several other 

people I didn't know. 

Q Do you see any of the other people in the court¬ 

room? 

A Not that I remember, sir. 

Q Do you remember any of their names? 

A In Mr. Segal's office? 

Q Yes. 

A No, sir. 

Q Did you have a conversation at that time in the 

office? 

A With Mr. Segal, yes, sir. 

Q What was said? 

A He said, "Here is the stock. I told you I 

would bring it." 

I said, "Here is the stock that I agreed to 
bring." ' 

Q Did you have any conversation, any further con¬ 

versation either there or anyone else on that day with 
Mr. Segal concerning any other matters connected with 
Pioneer? 

A I'm sure we discussed Pioneer, but I cannot 

say specifically what was said, except we needed money. 
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Q Was anything said concerning the $20,000 
check? 

MR. DOYLE: I object to the constant leading of 
this witness. He said he can't remember. 

MR. WALKER: I am refreshing his recollection. 

THE COURT: he is allowed to refresh recollection. 
A Yes, sir, I did bring out the $20,000 and he 

assured me that it was all taken care of and that he would 
contact the bank in Nevada. I don't recall, we went 

somewhere and had a drin before I left, and during that 

■v 

conversation he did assure me that the money was taken 
care of, the check was taken care of. 

Q Sir, have you ever seen the proceeds of the 
$20,000 check? 

A No, sir. 

Q When you went somewhere for a drink do you 
recall the name of the place? 

A I think it was P. J. something. 

Q Who was present? 

A Mr. Segal, myself and several other people. 

I don't recall their names. 

0 That day did you return to Los Angeles? 

A Yes, sir, that evening. 

Q Over the weekend, bearing in mind that the 7th 
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of November was a Friday, did you hear from Mr. Scardino? 

A Yes, sir^I either heard from Mr. Scardino 

directly or Mr. Clegg talked to Mr. Scardino. I'm not 
certain wh ich. 

Q What did you learn? 

MR. DOYLE: Objection. If he can't identify 
whom he had the conversation with I think it is objection¬ 
able. 

THE COURT: Sustained. 

Q Did you have any conversations with Scardino 
during that weekend? 

A I either talked to Mr. Scardino or Mr. Clegg. 

What I learned was that Mr. Scardino — 

MR. PAPE: Objection, your Honor. 

THE COURT: Overruled. 

A (Continuing) What I learned is Mr. Scardino 

was not able to get the loan when he took the stock 
certificate to Tucson on Friday because the man wasn't there 
or something, but he thought it would be set up the 1st of 
the next week. 

Q Now, following that weekend did you have a 

subsequent conversation with Scardino or Clegg? 

A Yes, sir. 

Q What was said? 
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MR. DOYLE: May we find out who was present, 
when and where? 

A It would have been a telephone conversation the 

best of my recollection. 

It was with Mr. Scardino, I think, that Mr. 

Scardino was in Houston, I was in Los Angeles. 

f 

THE COURT: When was it? 

THE WITNESS: It would have been Monday or 

Tuesday the following weekend when I got back. 

« 

Q What was the conversation? 

A The conversation was that the loan was still 

going to be made, but I had to give my permission to 
complete. Mr. McKibbon took the stock certificate back 
to Tucson to get the loan, which he did. 
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Q And did you subsequently receive the stock 
certificate of 5,000 shares that had been issued in the 
name of Mr. Scardino back from Mr. Scardino? 

A No, sir, I don't think I picked it up. He 3rft 
it in Reno. I was in Los Angeles, but he left it there 
with someone, I forget now whom, and asked me, left it * 
there for me to pick up, said it's all right to give to 
Mr. McKibbon to take to Tucson to borrow the money on. 

Q Who is Mr. McKibbon? 

A He was a man that worked for Mr. Scardino in the 
Riverside Hotel. 

Q Directing your attention to November 12th, were 
you back in Reno on or about that day? 

A Yes, sir. 

Q Did you receive a check on that occasion? 

A Yes, sir, I did, from Mr. McKibbon. 

Q I show you Government Exhibit 23D for identifica¬ 
tion and ask if you can identify it. 

A Yes, sir, I can. 

0 What is it? 

A It is a cashier's check payable to me for $13,000. 

MR. WALKER: I offer it. 

Q Is this the check that you received on that day? 

A Yes, sir. 










1 


jkh2 


JA266 

Acton-direct 


130 


xx 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. WALKER: I offer it. 

MR. DOYLE: No objection. 

(Government's Exhibit 23D received in evidence.) 

0 Did you have any conversation with anyone 
concerning why the check should be made out in the amount 
of $13,000? Yes or no. 

A Yes. sir. 

Q Who? 

A Mr. McKibbon. 

Q And where? 

A In Reno. 

Q What was said? 

MR. DOYLE: Who else was present? 

THE WITNESS: No one that I recall. 

Q And what was said on that score? 

A I told him that was approximately the amount 
of money we needed to cover the checks that we had drawn 
against the check that we had deposited in the account, 
the $20,000 check we had deposited in the mining account 
that Mr. Segal had given us; we needed approximately 13,000 
to cover the checks that we had written against it. 

0 Now, towards the end of that week, sir, did you 
have a conversation with Mr. Clefgg alone in which he said, 
told you about conversations that he had had 


25 


with Mr. Segal? 
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J\ Yes, sir, I did. 

Q Where was that conversation? 

A In Los Angeles, 

0 Can you tell us, sir, what was said on that 
occasion, by you and Mr. Clegg? 

A Mr. Clegg told me that he had talked to Mr. Segal 
and he believed that stock that we had put up for a loan 
had been sold. 

Q Did he say anything further about what Segal 
had said to him? 

A He told him to find out if it had been sold. 

We had given our word not to sell the stock and if we were 
selling the stock, we shouldn't be. 

Q And following that conversation what did you do? 

A I called Mr. Scardino in Houston and asked him 
if the stock had been sold and he said he was sure it had 
not.. 

Q What did you do then? 

A I talked back to Mr. Clegg and told him, and 
he informed me that he felt that it had been sold, so 
we fLew to Houston, Mr. Clegg and I. 

Q "Wo" meaning who? 

A Mike Clegg and myself. 

Q What did you do when you got to Houston? 
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A We met with Mr. Scardino, and I asked him if 
the stock had, in fact, been sold. He said no, he was 
sure it had not. 


Q W he re was that conversation? 

In Houston, in Mr. Scardino's office, 
recall the address. 


I don't 


Q Who do you recall being present? 

A Mr. Scardino, Mr. Clegg and myself. 

MR. PAPE: Your Honor, could we have what date 

that took place? 


wh.-it. 


THE CCXJRT: Please, Mr. 


Walker, when, where, who. 


MR. WALKER: Yes, sir. 

Q Do ycu recall the dite, sir? 

A No, sir, I do not. 

Q Was it following the receipt of your check for 
$ 13,000? 

A Yes. 


MR. DOIfLE: Objection to the leading, your Honor 
THE COTIT: Sustained. 


Yes, sir, it was following that _ 

MR. DOYLE: Your Honor, may the witness be 


instructed not to answer? 


MR. WALKER: Knen the court sustains an objection. 
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i 

i 

!| 

I 


you don't answer. 

0 What is your bast recollection, sir, as to 
whe i that conversation occurred? 

A Probably within a week after we received that 
check. 


Q And would you tell us now what was said? 

A We went to Mr. Scardino's office. I asked him 

If that stock had been sold. He said he was sure it hadn't 

but he would make a phone call to make sure it hadn't. 

He called someone and told me, "Burney, it has not been 
sold." 


Did you have any further conversations with 
Mr. Scardino on that day? 

A Yes, sir, we did discuss the possibility of 

borrowing more money — 

MR. Doyle; is this a different conversation or 
a continuation of the same one? 

0 Is this at the same conversation you had with him? 
A At the same time period, yes, sir. 

0 It was you and Clegg and Scardino? 

A Yes, sir. 

Q What was said? 

A Well, we talked briefly about — we were all 
aura that the stock had not been sold. V7e did need more 
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money to proceed with the mining operation. I asked Mr. * 

Scurdino if he could use the same source to borrow more 

money, and he said he felt sure that he could, he'd find out 

Q I show you Government Exhibit lH for identifica- 
% 

ti° n and li for identification. Can you identify those? 

A Yes, sir, they are transfer records 
Q Are they both dated November 14, 1969? 

A Yes, sir. 

MR. WALKER: X offer them. 

T"iE COURT: Received. 

(Government s Exhibits 1—H and 1—I received 
in evidence.) 

MR. GREENBERG: May that be subject to notion 
before your Honor? 

THE COURT: Yes. 

MR. GREENBERG: Thank you. 


Q Referring to 1-H, does that reflect an issuance 
of 6,000 shares to Tony Scnrdino on November 14, 1969? 

A Yes, sir. 

Q Does it also reflect a 1,000-share issuance to 

Catherine Price? 

A Yes, sir. 

Was this 7,000 shares issued out of the block of 
stcrk 01 100 which originally was in the name of Van Der Stee 


n' 
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A Yes, sir. 


Q Referring to Government's Exhibit l-l in evidence, 
does that reflect a 16,000-share block being placed in the 
name o£ Jay Walker? 

A Yes, sir. 

o was that also out of the block of the Van Der 
Steen stock? 

A Yes, sir. 

Q What did you do with the 6,00-sharo certificate? 

A I caused it to be turned over to Mr. McKibbon 

or Mr. Scardino. 

C D ° yOU reca11 whether you delivered it directly 

or gave it to somebody else to deliver? 

A Ho, sir, I do not recall. 

Q Shortly after you had given Mr. Scardino this - 
stock, did you have a further conversation — 

MR. TAPE; Objection, your Honor. That is assuming 
something not in evidence. Hesaid he gave it to Mr. 


McKibbon. 


TIIE CCURT: Sustained. 


Q Did you have a conversation, sir, following 
the delivery of that stock with Mr. Scardino? 

A Yes, sir, I did. 

0 What v;as that conversation? 
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MR. DOYLE: Objection, your Honor. May we have 
thu date,..place and who was present? 

Q The stock was delivered on November 14th, is 
that correct? 

A Yes. 

Q How long after that delivery did you have the 
conversation with him? 

A Within the next few days. 

Q What was the conversation that you had and 
who v/as present? 

THE COURT: Who was present? 

Who was present? 

THE WITNESS: The conversation was probably a 
telephone conversation with Mr. Scardino. 

THE COURT: You say probably. You mean that is 
your best recollection? 

THE WITNESS: That is my best recollection, yes, 

sir. 

THE COURT: All right. 

THE WITNESS: I think Mr. Scardino was in Houston 
and I was in either Reno or in Los Argeles. 

THE CCXJRT: All right. 

What did you say and what did he say? 

THE WITNESS : i told Mr. Scardino I had the stock 
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certificate, for him to proceed and make another loan 


on ic. 


THE COURT: What did he say? 

THE WITNESS: He said that he would do it. I 
had turned it over to Mr. Clegg to give the stock certificat 
to Mr. McKibbon to get the loan. 

0 Now, sir, I believe you told us at the outset 
of your testimony that you had a bank account in Los 
Anqei.es, the A.C. Enterprises account. 

A Yes, sir. 

Q At this time I would like to show you several 
exhibits and ask you to identify them. 

I show you Government Exhibit 24A for identifica¬ 
tion. Is that the signature card? 

A Yes, sir. 

Q Does that have your signature on it? 

A Yes, sir. 

Q I show you 24B for identification. Is that 
an account statement for the month of November? 

A Yes, sir. 

Q I show you 24C for identification. Is that a 
deposit slip and an advice of transfer of money showing 
$ 10,000 received on or about November 13, 1969.. into the 
A.C. Enterprises account? 
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THE COURT: All right. 

MR. DOYLE: It goes to relevancy or to inter- 

prctation. 

THE COURT: Materiality or anything of that kind. 

MR. DOYLE: Yes. 

(Government's Exhibits 24A through 24F received 

in evidence.) 

Q Directing your attention, sir, to December 3, 196° 
did you have a meeting on that day? I show you this 
docunent to refresh your recollection. 

MR. DOYLE: Your Honor, he hasn’t said his 
recollection is refreshed. I object to that procedure. 

THE COURT: Sustained. 

0 Do you recall a meeting on December 3, 1969? 

A Yes, sir, I recall a meeting in Reno. 

0 Do you recall what happened at that meeting? 

Can you tell us what happened at that meeting? 

THE COURT: Who is there? 

THE WITNESS: Sir, we had several meetings—— 

YHE COURT: Who was there? Who was at this meeting? 
Who did you meet with? 

THE WITNESS: Sir, we had several meetings at 
this time pertaining to Pioneer. On the minutes of the 
meeting-., I am sure I could tell v.’hich meeting it was, if 
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I can see the minutes of the meeting or something. 

MR. WALKER: May I show the witness? 

THE COURT: Do you remember who was there? 

THI^ WITNESS : We had a meeting of —— 

TIfE COURT: Please. I didn't ask you whether 
you had a meeting. 

THE WITNESS: No, sir. 

THE COURT: I asked you if you remembered who 

was there. 

THE WITNESS: If I saw the minutes of the meeting 
I would, sir. No, I don't. 

THE COURT: All right. Nov; you can show it to him. 
Lay a foundation. 

MR. WALKER: Very well, your Honor. 

Q I show you Government Exhibit 9 for identification. 
Can you identify that? 

A Yes. We had a board of directors' meeting in 

Reno; Sheldon Lamb, Michael Clegg, Don Ross, myself were 
there. 

MR. WALKER: Your Honor, this has been turned over. 

I offer this document. Government Exhibit 9. 

MR. DOYLE: May we have the same ruling, your Honoi: 

TirE COURT Yes. 

(Government's Exhibit 9 received in evidence.) 








JA277 

jkh Acton-direct 141 

THE COURT: Subject to a motion to strike. 

HR. WALKER: Your Honor, may I just read the 
last paragraph of this document? 

THE COURT: I'm sorry. Counsel v/ill have to — 

MR. DOYLE: Your Honor, I do object. It is in 
evidence. P don *t see any reason to. It is subject to 
a motion to strike. 

MR. WALKER: Very well. 

Q These minutes are dated December 3, 1969, is 
that correct? 

A Yes, sir. 

0 Can you tell us what you recall being said at 
that meeting, using that document to refresh your recollecti? 
What happened? 

A This is when we took Lone Tree Mining Company 
into Pioneer Development. This was minutes allowing us to 
do it. 

Q That was on December 3, 1969, is that correct? 

A Yes, sir. 

0 I show you 1-M for identification. Is that a 
transfer record dated November 21, 1969? Does it bear 
your signature on the second page? 

THE WITNESS: Yes, it does. 


MR. WALKER: I offer it. 
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MR. D CT/LE: May we have the same ruling,your 

Honor? 

THE COURT: Yes. 

(Government’s Exhibit 1-M received in evidence.) 
Q Sir, prior to December 3, 1969, had any sales 
resulted from any activity in connection with the mercury 
mine? 

A Ho, sir. 

MR. DOYLE: I object to the form of that 

question. 

TOE COURT: Overruled. 

0 Has there any production, commercial production 
at that mine prior to December 3, 1969? 

A No, sir. 

Q Following December 3, 1969, were there any sales, 
commercial sales as a result of any mining operations 
at that mine? 

A No, sir. 

Q Was the mine ever in commercial production? 

A No, sir. 

Q Nov/ I direct your attention to the end of 

Deornber and ask you if you recall a further meeting of 

Pioneer Development Corporation at the end of December at 
which Con Shepherd wan present? 
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8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A Yes, sir. 

G Would you tell us what happened at that meeting 

and ca n you tell us the date? Can you tell us the date? 

MR. DOYLE: May v/e first have who else was present 
and whoa and where? 

HR. WALKER: Very well, 

0 Can v/e have the date? Can you give us the date? 

A It was the end of December, around December the 
2 3rd, I believe. That v/as when v/e had — 

0 Who v/as present? 

A Mr. Shepherd, Michael Clegg, myself and probably— 

I m not certain after that. I know that they v/ere present. 

0 Were there minutes kept of that meeting? 

A Yes, sir. 

Q I show you Government Exhibit 10 and 10A for 

identification and ask you if you can identify these 
documents. 

A Yes, sir. It v/as December the 30th. Yes, sir, 

1 c <p • These were minutes where v/e agreed to take Pioneer 
Casualty Company's debentures for stock. 

MR. WALKER: I offer Government Exhibit 10 and 10A 
for i.deptification in evidence. 

MR. DOYLE: May we have the same ruling, your Honor' 

THE COURT: Yen. 


25 
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(Government's Exhibits 10 and 10A received 

in evidence.) 

Q Sir, would you tell the court and jury what 
the transaction was that was agreed on on December 30, 1969? 

A Yes, sir. Mr. Shepherd controlled Pioneer 

Casualty Insurance Company in San Antonio, Texas. We agreed 
to transfer him some stock, lettered stock in Pioneer 
Development Corporation for $600,000 worth of Pioneer 
Casualty debentures. 

Q And is a copy of the debenture attached to the 
minutes that were received in evidence? 

A Yes, sir. 

Q And was the amount of shares that was being 
transferred by Pioneer, 200,000 shares, restricted stock? 

A Yes, as I recall it, yes, sir. 

0 Did you have any discussion at that time with 

Mr. Shepherd, Mr. Clegg, at that meeting, as to what 
purpose you were going to use these debentures for? 

A Yes, sir, I did. We were to use the debentures 
to raise money for Pioneer. Mr. Shepherd also furnished 
us his financial statement, that he would persondly guarantee 
repayment of any loans that we could get on those debentures , 

0 Were you ever able to raise money using those 


debentures 


for Pioneer? 
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A No, sir, we weren't, 

Q Where did you present these debentures? 

MR. DOYLE: Objection, your Honor. That assumes 
that he did present them somewhere. 


TIE COURT: What did you do with the debentures? 

THE WITNESS: We presented them to several 
different places. I can't recall everywhere we did, but 
the 1 v ryers and other people, and people supposedly in 
control and trust and to several banks, with no success. 

Q Now, sir, directing your attention to the period 
between Christmas and New Year's of 1969, did you receive 
a visit from an individual? 

A Yes, sir. 

0 Prior to that visit had you had any conversations 
with Mr. Clegg or Mr. Segal concerning Pioneer stock coming 
in the market? 


A Yes, sir, I had with Mr. Clegg. 

I®. DOYLE: I object until we identify which 
one of the two persons it was with, where it was held, 
who else was present. 

MR. WALKER: I have to ask the preliminary 

rjuo.it ion. 

uIL CCURT: You have to give counsel a chance. 
Q Did you hav these conversations? 
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A I had some conversations with Mr. Clegg, yes, sir. 
Q And approximately how long before Christmas 
in 1969 did you have those conversations? 

A Within a few days before Christmas. 

Q What was the conversation that you had with Mr. 
Clegg on that occasion? 

MR. DOYLE: Was anybody else present? 
o Was anyone else present? 

A No, sir, not that I recall. 

MR. DOYLE: Where was the conversation? 

THE WITNESS: It would either have been at 
my home, his home or on the telephone, and probably all 
three. Me had several conversations about it. Mr. Clegg 
said that Mr. Segal said that the stock was still ccming 
in from the west, had been sold in the west. 

THE COURT: Mr. Walker, would you please remember 
each of these, to fix the time, the people present, what 
was said and where it happened, so we don't have these 
constant interruptions with it? 

MR. WALKER: I understand, your Honor. 

THE COURT: It is a simple rule. 

MR. WALKER: Yes, your Honor. 

THE COURT: And you should follow it. 

MR. WALKER: Yes, your Honor, sure. 


cni.TMCOW niSTMirr COURT RFPORfFRS U S. courthouse 







T3 am 


1 


JA283 

Acton-direct 


147 


II 

ms 

BY MR. WALKER: 

3 0 This particular conversation that you're 

4 ■ talking about now, you have said was between you and Clegg 

j 

5 I alone? Is that correct? 

6 | A Yes, sir, as I recall it. 

7 Q A few days before Christmas? 

8 A Yes. 

9 0 Was it one conversation or more than one conversa 

10 ! ticn? 

11 A More than one conversation. 

Q Do you remember specifically what was said in 

each conversation or do you remember all together? 

A I do not remember each specifically. In each 
conversation we talked about the fact that he had been 

16 talking about Mr. Segal and a lot of stock was being sold 

17 in the West. 

18 Q Was anything further said by Mr. Clegg on that 

19 subject that you can recall now? 

20 A No, sir. 

21 Q Directing your attention, sir, to the period 

22 between Christmas and New Years, did you receive a visit. 

23 from an individual? 

21 A Yes, sir. 

0 What time of day was it? 



12 

13 

14 

15 



A 
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A 

As I recall, early afternoon. 

3 

Q 

Could you be more specific as to what date it 

4 

was between Christmas and New Years? 

5 

A 

No, sir. It was probably right in the middle. 

6 

Q 

Can you identify that individual? 

7 

A 

Yes, sir. 

8 

Q 

Who is it? 

9 

A 

Mr. Zuber. 

10 

Q 

Will you point him out? 

« 

11 

A 

The heavy young man in the blue coat. 

12 


MR. WALKER: May the record reflect the identi- 

13 

fication 

• 

14 

Q 

Had you seen Mr. Zuber before this time? 

15 

A 

Yes, sir. 

16 

Q 

Where? 

17 

A 

In the Los Angeles area. 

18 

Q 

On that particular occasion, between Christmas 

19 

and New 

Year's, was anyone with him when you first saw him? 

20 

A 

I don't recall anyone was with him when I first 

21 

saw him, 

but someone was with him, yes, sir. 

22 

U 

Tell us what happened? 

23 

A 

Mr. Zuber said — 

24 

0 

1 

What was the conversation? 

25 

A 

The conversation was at the door of my house in 
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California 

• 

*» 


3 

0 

Was anyone else present? 


4 

A 

No, sir. 


5 

0 

1 

What did Mr. Zuber say? 


6 

A 

Mr. Zuber said that "We got to get the 

stock 

7 

situation 

straightened out. We have to go to a 

meeting 

8 

and gat it 

straightened out." 


9 

Q 

Did he say anything further? 


10 

A 

"Let's go to the meeting." 


11 

Q 

What did you do? 


12 

A 

I went with him. 


13 

Q 

How were you dressed at that time? 


14 


MR. KIRSCHNER: I object as to relevance. 

15 


THE COURT: Overruled. 


16 

Q 

What did you do then? 


17 

A 

We got in Mr. Zuber's car and he told 

me that 

18 

the meeting was going to be in Reno. 


19 

Q 

Who was in the car? 


20 

A 

Mr. Howard and Mr. Zuber and myself. 



21 

22 

23 

21 

23 


Q 

A 

0 

A 

0 


Do you see Mr. Howard in the -ourtroom? 

Yes, sir. 

Where is he? Point him out. 

The man with the gray check coat at the end, 
Was anyone else present in the car? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 
1G 

17 

18 

19 

20 
21 
22 
23 
21 
25 


A No, sir. 

Q What was the conversation? 

A We had to go to Reno and straighten out the 

situation on the stock. 

0 What did you do then? 

A We went to the airport in Los Angeles, caught 

a plane, and went to Reno. 

Q How did you sit in the plane? 

A I sat at the inside, on the window side of the 


plane. 

0 

A 

0 

at that 


A 

0 

A 

0 

0 

time? 

A 

0 

between 


Who was sitting next to you? 

Mr. Zuber. 

Did you see anything in Mr. Zuber's possession 
time that caused you to be concerned? 

MR. KIRSCHNER: I object. 

THE COURT: Overruled. 

* 

Yes, sir, I saw the butt of a gun. 

Where was it? 

In his belt or clothing. 

Did you have a conversation with him at that 

Yes, sir, we were talking. 

Do you recall anything about the conversation 
you and Mr. Zuber? 
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A Not specifically. We were just talking about 

generalities and I was trying to be as pleasant as I 
could. 

Q Did the plane arrive in Reno? 

A Yes, sir. 

0 What was the temperature when you got to Reno? 

A Cold. 

0 What did you do once you disembarked from the 

plane in Reno, the Reno Airport? 

A I asked him if it is all right to call Sheldon 

Lamb and ask him to bring me a coat. 

Q Whom did you speak to when you asked if it was 

all right? 

A Mr. Zuber. I said, "You don't mind if I call 

Mr. Lamb to bring me a coat?" 

0 Did you have a conversation with Mr. Lamb? 

A Yes, sir, I did. 

Q Was it a telephone conversation? 

A , A telephone conversation. 

0 What did you say to him? 

A I told him I was there without a coat, I needed 

him to come bring me one. 

Q When you left your home in Los Angeles where 

was your wife? 
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MR. KIRSCHNER: I object to that, your Honor. 

THE COURT: I don't know that it is relevant. 
Will you come up, please. 

(At the side bar.) 

THE COURT: How is this relevant? 

MR. WALKER: He is traveling in shirt sleeves 
and left his wife without telling her where he was going; 
he v/as afraid; these two gentlemen came in and, in effect, 
absconded with him to take to Reno. 


case? 


THE COURT: What does this have to do with this 


MR. WALKER: This dispute involves the dis¬ 


tribution of the proceeds of the stock that was sold. 

THE COURT: That may have something to do with 
it. But does the intimation of force or duress have 


anything to do with this? 

MR. WALKER: It is an allegation of the indict¬ 

ment that one of the means that was used to put the con¬ 
spiracy together was of coercion or threats of force by 
Howard and Zuber, and that is the relevance. 

THE COURT: I will allow it. 

(In open court.) 

Q When you left Los Angeles where was your wife. 
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2 

A 

She was in the house, in the backyard. 

3 

Q 

When you left with Mr. Zuber to get in the car. 

1 A 

did you tell your wife that you had gone? 

5 

A 

No, sir. 

6 

Q 

After you got to Reno Airport and you made your 

7 

telephone 

call to Mr. Lamb, where did you go, sir? 

8 

A 

Holiday Inn. 

9 

Q 

Whom did you go with? 

10 

A 

Mr. Zuber and Mr. Howard. 

11 

Q 

When you got to the Holiday Inn what did you do? 

12 

A 

I called Mr. Clegg and told him where I was. 

13 

Q 

Prior to making the call to Mr. Clegg did you 

14 

have a conversation with Mr. Howard and Mr. Zuber? Did 

i 15 

l 

yon speak 

to them? 

16 

A 

I'm sure I did. I asked them if it was all 

17 

right if 

• 

I called Mr. Clegg. 

18 

Q 

When you talked to Mr. Clegg, where was Mr. 

19 

Clegg? 


20 

A 

In Los Angeles. 

21 

Q 

What was the conversation that you had? 

22 

A 

I just told him I was there in Reno, to call 

23 

Shirley, 

to call my wife and tell her that I was there and 

f 

24 

I would be back as soon as I could, I was trying to 

25 

i 

straighten out the stock situation. 


/ 
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Q What happened following that telephone call? 

A We went up to a room in Holiday Inn, stayed in 

the room 20, 30 minutes. 

0 Who was there? 

A Mr. Zuber, Mr. Howard and myself. 

0 Then what happened? 

A Then I told them that Mr. Lamb should be there 

by now with my coat, let's go down to the bar and meet 
him. We went down the bar, met Mr. Lamb, got my coat. 

Mr. Lamb stayed with us. 

0 Now, following that, a short time thereafter, 

did you return to the room? 

A Yes, sir, we did. 

Q Do you know whose room that was? 

A No, sir, I don't know whose room. 

Q Who was present in the room when you got there? 

A We ail went up together, Mr. Zuber, Mr. Howard, 

myself, Mr. Scardino, Mr. McKibbon. 

q Do you recall any other individuals who were 

present? 

A Mr. Glaizer, I think. I think there were one 

or two other people. I don't remember. 

0 I want you to be very careful and tell us exactly 

what win said by whom as best you can recall it, the order 
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2 

of what was said and who was speaking? 


3 

A As I recall, Mr. Zuber said, "Somebody has been 


, 4 

selling the stock. We want to know who it is." 


5 

Mr. Scardino said, "I would like to know myself. 


6 

It definitely wasn't me." 


; 7 

And Mr. McKibbon started talking. Mr. Zuber 


8 

got mad and said he was lying -- 


9 

MR. DOYLE: I object to the ansv/er. This is 


10 

not conversation. 


11 

THE COURT: Sustained. 


12 

0 What did he say? 


13 

A He was talking very loud and said, "You're lying." 


14 

There was a slight altercation. He either choked him. 


15 

hit him with his hand, and Mr. McKibbon said right after 


16 

that, "Yes, I did sell the stock." 


17 

MR. PAPE: On clarification may we have who was 


18 

choking who? 


19 

THE COURT: Yes. 


20 

THE WITNESS: Mr. Zuber was choking or hit Mr. 


21 

McKibbon. 


22 

0 Following that incident what did Mr. McKibbc.. 


23 

say? 


! 24 

1 

A Mr. McKibbon said, yes, that he had sold the 


■ 

stock, but. he would repay the money. 

• 


% 
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Q Did Zuber say anything following that? 

A He said that he wanted it straightened out, 

wanted the money; he wanted the stock that had been 
sold. Mr. Scardino said the money that he had gotten 
he would certainly repay. 

Q And what did you do following that? 

A I left the room as soon as I possibly could. 

Mr. Lamb had waited down in the bar. I went down to join 
Mr. Laxab in the bar. 

Q Do you recall any conversation at the bar? 

A Yes, sir, Mr. Lamb and I were talking, and Mr. 

Scardino, all of them came back down. Tony or Mr. Scardinc 
told me that he would some way or other get the money back 
that he had borrowed, and Mr. McKibbon expected him to pay 
a large sum for Mr. Glaizer,or whoever it was, and he said 
he was not paying any of that money because he didn’t ask 
for protection, didn't want it. 

q Who is Mr. Glaizer? 

A He was the one that Mr. McKibbon had brought in. 

MR. KIRSCHNER: Objection. It calls for a 

conclusion. 

MR. PAPE: Can we have who said who was not 
paying t_o whom? 

THE COURT: Yes. I will sustain the objection 
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It does call for a conclusion. 

Q Tell us again the lull conversation for the 

benefit of Mr. Pape at that bar? Who said what to whom? 

A Mr. Scardino said to me that he would pay back 

the money that he got, being the $7500, but he wasn't paying 
the money Mr. McKibbon had paid to Mr. Glaizer for pro¬ 
tection because he didn't want any protection, didn't ask 
for any. 

Q What did you do following that conversation? 

A We had two or three drinks at the bar and left. 

Q During the first week in January of 1970 did you 

have any further meetings with Mr. Zuber and Mr. Howard? 

A Yes, sir. 

0 Will you tell us, sir, who was present at the 

first such meeting? 

A I don't recall exactly where the meeting took 

place, but we did meet. I met with Mr. Zuber and Mr. 

Howard in the Los Angeles area. 

Q Do you recall the conversation that you had at 

that meeting? 

A Yes, sir. Mr. Zuber and Mr. Howard both * ^ld 

me that they thought they could help me raise money for 

Pioneer if I could come to Now York. 

Q Was there iny conversation as to what could be 
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done in New York? 

A They thought by using the debenture bonds that 

ue had and other stock that we could raise money. 

0 Was any other individual mentioned in these 

conversations? 

A That could help us raise money? 

Q Yes. 

A I'm sure there was a name mentioned. I don' 


recall. They did have connections with whom I could 
sit down and try and raise money. 

Q Directing your attention to January 7th or 8th, 

did you come to New York? 

A Yes, sir. 

Q What did you bring with you when you came to 


New York? 

A I brought the debentures or some of the deben¬ 

tures, Mr. Shepherd's financil statement, all of the stock 
of Pioneer Development that we had, everything that we 


could raise money on that we had. 

Q Whom did you meet when you got to New York.' 

A Mr. Howard. 

0 Do vou recall any conversations with Mr. Howard 

on that occasion? 

A That he had some appointments tentatively set up. 
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MR. DOYLE: Excuse me. I couldn't hear. 

THE WITNESS: He had some appointments tentatively 
set up, to go sit down and try to raise money on these 
debentures and stocks. 


Q 


What did you do then thereafter in the next x.ew 


days? 

A The next few days we had many meetings with 

various people trying to raise money on the stock and 
debentures. 

Q Directing your attention to January 9th or 10th 

or thereabouts did you meet an individual by the name of 

Allen Grant? 

A Yes, sir. 

Q will you tell us, sir, what happened in con¬ 

nection with that incident? 

A We met Mr. Grant. 

Q Who is "we"? You got to tell us who was 

present. 

A Mr. Howard — 

THE COURT: You have to ask him. 

MR. WALKER: Very well, your Honor. 

0 Who was present? 

A Nr. Howard, Mr. 7.uber and I went to Mr. Grant's 

office late in the evening. 
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Q Who was present in the office? 

A Mr. Grant and other people I don't know. 

Q Do you recall the conversation at that time? 

A Yes, sir. He said that we could trade some 

the stock for fur coats. We gave Mr. Grant a real 
good deal on the stock. He would not sell it. He 
signed a letter he would not sell the stock. 

Q How much stock was given to him? 

A 6900 shares. 

Q Do you recall what was obtained in return for 

that stock? 

A I received three fur coats. 

0 What did you do with those fur coats? 

A I sent them back to Los Angeles. 

Q Whom did you give them to? 

A One to Mr. Shepherd, one to Mike Clegg, one I 

kept myself for a while. 

Q Following that meeting with Mr. Grant did you 
return to Los Angeles yourself? 

A Yes, sir. 

0 Did anything happen in connection with Pioneer 
between January 11 and March 14 or thereabouts of 1970? 

A Not very much that I recall happening. 

Q Directing your attention, sir, to March 14, 1970 
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did you attend a meeting on that day? 


A 

Q 

A 

0 

A 

Q 

A 

Q 


Yes, sir. 

Where was the meeting? 

In Reno. 

Do you recall where? 

I think it was the Mapes Hotel. 

Were minutes kept of that meeting? 

Yes, sir. 

I show you Government's Exhibit 12 for identi¬ 


fication and ask you can you identify that document? 


A 

Q 

A 

Q 

A 

in Nevada. 


Yes, sir. 

What is it? 

This is a meeting where we — 

No. What is the document? 

It is the minutes of a board of directors meeting 


0 

A 


Do these minutes bear your signature? 
Yes, sir, they do. 

MR. WALKER: I offer them. 

MR. DOYLE: The same ruling, your Honor. 
THE COURT: Yes. 

(Government's Exhibit 12 was received in 
evidence.) 


0 


What occurred at this meeting, sir? 


«VIT ucnti n.f r. 







ms 


JA298 

Acton-direct 


162 


A Another group took control of Pioneer Develop¬ 

ment . 

Q Who was in this other group? 

A A Louis Marder and others. 

Q Do you recall the names of the others at the 

moment? 

A No, sir, I don't. 

Q I show you Government's Exhibit 12 and ask you 

if that refreshes your recollection? 

A Yes, sir, a Louis Marder, Herbert A. Coxe and 

Martin Horowitz. 

0 Was there a discussion at that time as to what 
would be turned over? How this transaction would take 

place? 

A Yes, sir, it is reflected in the minutes. 

0 Is everything reflect in the minutes? 

A Yes, sir. 

MR. WALKER: your Honor, I vo.uld like to read a 
portion of these minutes. I don't believe there is going 
to be any objection. 

THE COURT: Have these been distributed? 

MR. WALKER: Yes, defense counsel have seen 

them. 

MR. DOYLE: Yes, I have seen them and I have a 
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copy here. 

THE COURT: Well, the fact these have been 
distributed to you, I don't see any need for a second look. 
You're supposed to look at them before so that you know 
what is in them. That is the reason they are dis¬ 

tributed to you ahead of time. 

Go ahead and read it. 

MR. WALER: Thank you your Honor. I will just 
read Paragraph 5. 

(Mr. Walker reads from Government's Exhibit 

12 in evidence to the jury.) 

Q Mr. Acton, following that meeting on March 14, 
1970, did you have any further connection with Pioneer? 

A No, sir. 

Q You have described, sir, three transactions that 

occurred while you were connected with Pioneer? Is that 
correct? 

One is Pioneer Casualty Co. surplus debentures 
that were acquired in return for restricted stock, 200,000 
shares of restricted stock? 

A Yes. 

Q And certain other restricted stock was issued 

for Lone Tree Mining property? 

A Yes, sir. 
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Q And 600,000 shares of stock was issued for 

Precise Power earlier? 

A Yes, sir. 

Q Now, did any of these items result in any revenues 

coming into Pioneer whatsoever? 

A No, sir. 

Q Were there substantial expenses during this whole 

period of time? 

A Yes, sir. 

Q When you left Pioneer were debts owed by Pioneer? 

A Yes, sir. 

Q Did you have any accounting statements certified 

for Pioneer? 

A No, sir. 

Q Had you pled guilty in this cas? 

A Yes, sir. 

Q Have you pled guilty to Counts 1 and 2 of the 

indictment? 

A Yes, sir. 

0 Are you awaiting sentence at this time? 

A Yes, sir. 

Q Do you know at this time, do you have any idea 
what your sentence will be? 

A No, sir. 



















